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IN THE 


UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 








No, 14,019 


David Meade Peebles v. District of Columbia 





Appeal from tne United States District Court for the 


District of Columbia. : 
PRIEF FOR THE APPELLANT DAVID MEADE PEEDLES 
| 


JURISDICTIONAL STATEMENT 


1956 


| 
This action was commenced by the filing of a 
Complaint by the District of Columbia on July 12, 


in the United States District Court for the District of 


Columbia by which Complaint the District of Columbia 


has taken two Parcels of Land in the District of Columbia 


| 
cnown prior to the taking as Parcels 137/41 and 137/45. 
| 


On April 3rd and 4th this case was tried before 


the Eonorable Richmond B. Keech - District Court Case 


No. 14-56. These were the only two parcels of land 
taken by condemnation at this time and the Jury awarded 
David Meade Peebles a total of $500.00 for this land. 


*> 





2. 


David Meade Peebles, who is not an attorney, has appealed the 


decision on the grounds that an award of $500, 00 is simply not "Just 


| 


Compensation" within the meaning of Article Five of the Amendments to the 





Constitution of the United States. | 
ee si | 


STATEMENT OF THE CASE | 


Peebles claims that $500.00 is not "Just Compensation" within 





the meaning of the Constitution of the United States and that this low figure 





was derived at by the Jury primarily due to various errors made by the 
——— ea ._2_22.ee ee .-.-.-._ _ _cc_ 
District Court, due to precents which certainly in this case have not helped 
the Jury reach a Just Decision and due to other reasons which will be 


outlined under "Statement of Points" and which will be discussed under 





"Argument". 
The first Farcel known as Parcel 137/41 contained 5210, 84 sq. 
ft. of land and the second Parcel known as Parcel 137/45 contained! 
4251.0 sq. ft. of land. Both parcels at the time of taking were Loria 
for Industrial Use. Both parcels were being used at the time of thking as 
a private driveway by owners of Industrial Land to the east and to fee south 
of these parcels all of which lands were formerly owned by David — 
Peebles. Peebles contends that he had never given owners of the land 
to the west of these Parcels which were Condemned any right to thé use of 
either of these parcels of land and that legal action by the District of 
Columbia primarily benefitted the owner or owners of Parcel 124/ 140, 
that this owner orthe owners of this particular parcel were a definite 
prospective customer for the Parcels of Land condemned and that $500. 00 


! 


was far below what Peebles should have received from this prospective 


| 
customer. | 





3. 


STATEMENT OF POINTS | 


1. Peebles argues that $500. 00 is not "JUST COMPENSATION" 
| 

for the two Parcels of Land taken by the District of Columbia which have 

a combined assessed value of $2088. 00 for the fiscal year 1957 according 


en 
to Tax Bills attached to a Court Order dated September 23, 1957 on file 


in the United States District Court with Case No, 14-56. ; 
2s Peebles will argue that $500. 00 is not "JUST COMPENSATION" 
for the two Parcels of Land taken by the District of Columbia in this case 
having a total area of 9461.84 square feet of land, which is just a little 

over 5¢ per square foot when the witnesses for the District of Columbia 

both testified that land nest to the Parcels of Land taken by these droceedings 
was worth $2.00 or more a square foot., | 
3. The appelant will further argue that it is one of the duties of the 
Court to see to it that just andfair verdicts are derived at in a ae with 


the Constitution of the United States, regardless of anyrules, laws, regula- 





tions which may have been created by Congress or by Court Precedents which 
result in UNJUST DECISIONS. This Point has particular reference to 


laws rules and or regulations in regard to the creation of Public Alleys in 
| 
the District of Columbia through Condemnation Proceedings. 


! 
| 
| 


4, ° Peebles will further argue that all of the land in Parcels 137/41, 


137/45 was taken by the District of Columbia and that the appellant should have 
been entitled to a separate court proceeding without the Jury being required to 


consider benefit assessments to adjoining and nearby properties at the same 





time the Jury was trying to place a fair value on the land taken, 


4, 


5. Peebles contends that the word "Damages" should never have 


been used in connection with this Condemnation Proceeding. There were 

' no "Benefits" to Peebles and this case should have been handled as a simple 
Condemnation Case in so far the Peebles Properties were concerned. 

6. Peebles further argues that in any event "Just Compensation" 
within the meaning of Article Five of the Constitution of the United States 
should certainly entitle Peebles to receive an amount for nis properties equal 
to at least the benefits derived by adjoining property owners. | 
he Peebles claims that the Court erred in refusing to Bernie 


Peebles to show through the witness Smith, that Smith considered alleys to 


have a definite value by proving Smith or his mother actually gave land to _. 





help create a public alley to the North of Parcel 124/140, | 

8. Peebles claims that the Court erred in in not permitting him to 
show the amount Smith or his mother, as a prospective customer, should 
have been willing to pay for Parcels 137/41 and 137/45 to enhance the value 
of the Smith property with or without creating a public alley. : 

9. Peebles claims that the Couft erred in ruling that calculations 
made by Peebles in accordance with text books were based on false premises. 
10, Peebles claims the Court erred in instructing the Jury to 

ignore the values $5050, 00 for Parcel 137/41 and $4851.00 for Parcel 137/45, 
which values were calculated by Peebles based on information obtained from 


technical text books including McMichael's Appraising Manuel. 


| 
| 
| 
| 
1 
| 
| 
i] 








5. 


' 
| 


sa In refusing to permit Peebles to present to the jury a brief 


outlining definite waysof calculating the value of an alley based on technical 


books including McMichael's Appraising Manuel on the grounds that benefits 


should not be considered in deriving at values of Parcels 137/41 and 137/45. 


12. In refusing to permit Peebles to introduce District of Columbia 


real estate assessed values of various parcels including 137/41, 137/ 45 and 


Parcel 124/140. 


13. In refusing to permit Peebles to introduce relative assessed 


values of various parcels including Parcels 137/41, 137/45 and 124/140 


without stating actual assessed values. ! 


| 
14, In refusing to permit Peebles to develop the value of Parcels 


137/41 and 137/45 to the Smith property, Parcels 124/140 and 124/141 


through the witness Robert W. Savage with particular reference to a text 


book entitled McMichael's Appraising Manuel. | 





15. In failing to disqualify the "expert witness" Robert W. Savage 
who stated Parcels 137/41 and 137/45 had a nuisance value and no'real, 


real estate value except a nominal value, ant to strike the testimony of 


Robert W. Savage from the record, | 
| 


16. In declining sueimataeime to disqualify the witness J. A. Wienberg 


Jr. and to strike the testimony of J. A. Wienberg, Jr. from the record, 
it. In declining to revise proposed instructions to the J ury before 
| 


the Jury was given the said instructions. 
18 Peebles will further argue that the jury did not consider the 
case includingvarious exhibits for a sufficient length of time to reach a 


Just Verdict. 





| 
| 
| 
! 
| 
| 
| 


6. 


| 
i 
| 
! 
| 


19, Peebles will further argue that since the testimony of Robert W. 
Savage and J. A. Wienberg, Jr. should have been stricken from the record 


_ that Peebles should be entitled to a directed verdid in the amount of $0501, 00. 


SUMMARY OF ARGUMENT ° 


TEH BASIC LAW OF THE LAND IS THE CONSTITUTION OF 


THE UNITED STATES AND THE AMENDMENTS THERETO, | 
Fo tla tin Mi a te A a aaa se marae amen mamta at aI | 

Article Five , being the fifth amendment to the Constitution of 
_ the United States reads in part as follows: "nor shall private pro perty 


_ be taken for public use, without just compensation, " | 


| 
The Appellant, Peebles, hereby calls upon the United Sates 


Court of Appeals for the District of Columbia Circuit for Justice under 


the Constitution of the United States. ! 





The parcels of land taken by the District of Columbia feces 
Peebles had been held by Peebles for aie than ten years, Peebles had 
retained ownership of these two parcels of land for he knew that me 
or later they would be required and would be desired by the owner or 
owners of Parcels 124/140 and 124/141 as a means of ingress and egress 
for railroad siding possibilities and in ander to get sanitary sewage facili 
ties, | _The owner or owners of Parcels 124/140 and 124/141 were at 
all times considered to be a possible customer for these parcels of land ° 


Peebles had granted no rights to the owners of land to the west of these 
parcels and naturally the owners of the land to the west of these parcels 


| 
were possible customers for the parcels condemned. 





| 
| 
| 
1 
iF 





te 


Peebles is entitled to a reasonable amount of money and at least 


] 


as much as he had a right to expect to get from the owners of Parcel 124/140. 
Peebles has never intended to impose on Mr. Smith or his mother or the 
owner or owners of Parcel 124/140, however, there is simply no justice in 
creating a public alley practically entirely at the expense of Peebles and 
largely for the benefit of the Smith property without the Smith aropexty being 
required to pay out hardly anything, | 

Had the land taken from Peebles been owned by the owners of 
Parcels 137/20, 137/44, 137/38 and 137/49 it is quite certain that a part of 
this alley would have come out of the Smith property and part from the owners 
of these other four parcels. In this case the District of Columbia has 


simply imposed on Peebles and the District of Columbia has not even been 





willing to offer Peebles the amount which the District of Columbia knows by 
its own appraisers has or will accrue in benefits to adjoining properties. 
Had this alley been carved out of the Smith property - the value 
for the land taken would have been at the rate of at least $2, 00 per sduare foot 
or about $18, 900. 00 for 9461.84 square feet. On this basis the $500. 00 


award seems out of line for the Peebles property and the low values set by 


the appraisers for the District of Columbia simply seem ridiculous. The 
ee ee 


appraisers more or less pulled their $200. 00 and $225. 00 valuations out of a 


hat, They did not take into consideration that the properties taken fama 


were-worth.more, and far more than these figures to the Smith prope rty alone 


and that based on a Real Estate Consolidation of the land in the area these 


Parcels taken from Peebles were worth about $20, 000, 00 or more depending 
ee 








8. 


.' on whether the land was figured at $2, 00 or at $2.50 per square foot, 
eee 
Regardless of any past cases and precedents Peebles contends 


' that his properties were worth the amount that Mr. Smith should have been 


Peebles does not agree that it is according 


' to the Constitution for the United States to insist that Peebles was entitled 


| 
only to the fair market value of the property at the time of taking by a person 


who is ready, willing and able to buy, from the person who is not forced or 
a 


In this case there might have 
————e 


The Smith people might have been 


The property was certainly not good for'a Dress Shop or a 
| 
Grocery Store, however, the property had a definite value to the Smith 
property and had a definite value based on a consolidation of land in the area 


and these points cannot and should not be overlooked in determining "J UST 


COMPENSATION" within the meaning of the Constitution of the United States. 


It seems as if Peebles might have been and might still be entitled to at least 


half the value of adjoining property based on the definite future possibility 


Of a land consolidation. 


| 
| 
| 
i 
! 
| 





9 
ARGUMENT 
PEEBLES ARGUES THAT $500.00 IS NOT "JUST COMPENSATION" 


FOR THE TWO PARCELS OF LAND TAKEN BY THE DISTRICT OF COLUMBIA 


WHICH HAVE A COMBINED ASSESSED VALUE OF $2088. 00. | 
As a general rule the assessed value of a property particularly 


vacant land is far below its actual value. In the District of Columbia some 


vacant Industrial Land is assessed at only 10% of its actual value and this 
applies to the land in Parcel 120/140 which is assessed at 20¢ per square foot 
and is worth $2.:00 or more according to the appraisers for the District of 


Columbia, Peebles has never heard of an award before where the amount 
received by condemnation proceedings has been less than the assessed value. 


On the basis of the assessed value $500. 00 simply does not seem reasonable 


or to constitute "JUST COMPENSATION" . 


° PEEBLES ARGUES THAT $500. 00IS: NOT "JUST COMPENSATION" 
i ee pales icles aisles 
FOR THE TWO PARCELS OF LAND TAKEN BY THE DISTRICT OF COLUMBIA 


HAVING A TOTAL AREA OF 9461.84 SQUARE FEET WHICH IS J UST A LITTLE 


OVER 5¢ PER SQUARE FOOT AS WITNESSES FOR THE DISTRICT OF 


COLUMBIA TESTIFIED THAT THE ADJOINING LAND WAS WORTH FROM 


, 


$2, 00 to $2.50 PER SQUARE FOOT. 


A part of the testimony of Robert W. Savage follows:- : 


BY MR, PEEBLES - Tr. 90 
Q. Didn't you mention a figure of $2.00 a square foot ? 
A, I said that was my judgment of the value, a general 
value of the abutting properties. 


Q. In other words, if the property wasn't burdened, 








it would be worth about $18, 000. 00. 
Q. If it was unburdened, it would be worth about 
$18,000 and since it is burdened, it would be worth $200. 00 
is that correct ? 

A. I say the overall value of the abutting property is 
' $2.00 per foot. If I went to appraise.this parcel I would 
_ get into depth rules. ‘It may be ‘$2. 00 per square foot, I have 
not worked it out on your figure of $18,000. If it was. 
an integral part of this property it might be in front, 
_ probably be even more. There are a lot of points there you 
just can't develop here. 

Now it will be noted from the above that Savage an expert 

| witness for the District of Columbia testified that the two Parcels of Land 
' taken would be worth about $18, 000, 00 if unburdened and that if there Pareels 
_ were an integral part of adjoining property that they might be worth eye. more 


| 


than $18, 000, 00, | 
Savage admitted that the value of $200, 00 set by him for the 
value of land taken was what he considered a nominal value weal tak ate ull 
culations were made in deriving at this figure and the testimony af Savage 
is as follows. Tr. 80 and 81. : 
THE WITNESS: As to the value of this property, : 


confining myself to the immediate area, it was my conclusion that the value of 


Now it is a fundamental in appraising that a property burdened is 





not worth as much as one that carries a fee simple unreatricted title, 


ii 


"My problem was to conclude the value of this parcel, as I found it, 
' with all of the recitals that are now brought to my attention, and it is my con- 
- clusion that the value of Parcel 137/41 is a nominal one hundred dollars; that 


| the value of Parcel 137/45 is similarly a nominal one hundred dollars. " 


| 


Peebles contends that Savage should certainly have considered the 
errant Cn Ree EERneeeeeaEEREERREEnEEeneEeEeeeee 


» | value of these parcels to the Smith property. Certainly the land in these two 
| parcels was worth far more than $200, 00 to the Smith property had the 


| District of Columbia not entered the picture. 





Peebles endeavored to develop the value of these two parcels to 
' the Smith property and reference is made to Tr. 92 and 93 as follows: - 
a a a a a ae ae a 
Q BY PEEBLES TO THE WITNESS SAVAGE 


Q Have you ever heard of a book entitled "Appraisers' and 


| 
{ 
| 
| 
| 
i 


| 
i 
| 
| 


- Assessors! Manual, First Edition" A By McMichael ? 
Q By Mr. Proty and Mr. Collins. A I have it in my libary. 
- ITuse Schmutz and McMichael, McMichael is considered the bible of 

' appraising and the quarterly reports of the American Appraising Journal. 

Q Are you familiar with the book entitled "McMichael's Adyexining 
Manual, Fourth Edition” ? A. That is what I just mentioned. 

Q. Published in 1951 ? A. Iam familiar with it. I mentioned it 
as being the appraiser's bible. I would be interested in any point you want 
to make in that, : 

Q Would you mind if I asked you something on page 558 of the said 
book ? A. Iam sure I coulzin't tell you what was is on page 558 or 100, 

MR. DE NEALE: I think we are going a little bit far afield, ! 

MR. WISE: What Mr. Peebles is about to ask deals only with benefit 


assessments. | Ys 





THE COURT: Let's let him state it so we will have it on the 





BY. MR, PEEBLES: 
Q. Do you think this is a fair way to value an alley. 
" Alleys extending alongside or in the rear of business properties 
undeniably add value to the lots directly affected"? Do You agree with 
that statement? | 


MR, WISE: Object. 
THE COURT: That is benefits. 


THE WITNESS: That is what I was going to say. 
THE COURT: That has nothing to do with your property. That 
is other property. : 
MR. PEEBLES: I think this would be applicable: 
“ .. if the alley in the rear had half the width" -- 


Mr. DE NEALE: That is benefits. 





MR. PEEBLES: I wish:you would emesine according to 
McMichael mamual, | 

THE COURT: No, sir. That is benefits. What he has 
appraised your property for is the damage to your property as encumbered 
by right of way existing of record", : 

Peebles contends that the land taken by condemnation had a 
definite value to the Smith property in accordance with general rules established 


by McMichael and others regardieas of condemnation proceedings and that he 


was entitled to develop the value of this land to the Smith property without 


considering "Benefits" . | i 








13 


PEEBLES still argues that $500. 00 is not "Just Compensation" 
for the 9461.84 square feet of land taken by the District of Columbia and in 


this connection refer-s: to the testimony of J. A. Weinberg, Jr. Tr. 106, 
TESTIMONY OF MR, WEINBERG. ! 

"If it was a part of the abutting properties to the east - that 
is, Parcels 137/44 and 137/38 and 137/49 -- as if it were a part of and 
with the railroad facilities and with the street entrance in here from 
Ingraham Street, my opinion is it was approximately $2.50 a es foot.” 

Mr. Weinberg states that if the land ‘condemned had Have been 


owned by Mr. McIlvaine, Mr. Hedin and Mr. Cushwa the owners of Parcels 





137/44 and 137/38 and 137/49 that this land would be worth over $23, 000, 00 
based on 9461.84 square feet at $2.50 per square foot. Weinberg states 
however Tr. 108 as follows “I see nothing there toearn, It must be | 
kept open for ingress andegress, That is why it is nominal value of $125 


for Parcel 137/41 and $100 for 137/45. 





Savage and Weinberg both fail to take into consideration that 


Peebles had not granted the owner of Parcel 124/140 any rights in the parcels 
condemned, These ics gious eta ai actuals Sehua teasiiecdig Nal etal 
into consideration Guat 44-would lave been possible tocouscliiiate freer 
six or three or four parcels to create one larger industrial area and thet 


in such an event the parcels taken by condemnation would have been equally 
; } 

as valuable as the adjoining lands. _As a matter of fact in a consolidation 

of this kind Parcels 137/41 and 137/45 would be the key parcels and would 


have a higher value per square foot than the land in Parcels 124/140 and 
a 
137/44, These men failed to take into consideration that the land 


condemned controlled sewer and water lines and any proposed railroad 
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} 


|" siding which might have been desired by the Smith property - Parcels 124/141 | 


and 124/140, . | 
Peebles now refers to the testimony of Mr. Weinberg who was 
allowed to read two paragraphs from McMichael Appraising Manuel Tr. 131, 
THE WITNESS ; Weinberg (Reading): | 
“Alleys: Alleys extending alongside, or in the rear, of business 
properties undeniably add value to the lots directly affected, : 
“If a tract of land has its only frontage on an alley and has no 
other access, it is customary to place a unit value on the alley frontage re- 
gardless of its width, the same as might be done on 2 narrow street. Then 
calculate the lot value in the regular way. i 
“When an alley extends alongside a business lot, the mpat 
sensible method is toadd one-half the width of the alley to the side lot and 
consider the whole as a frontage on the street. If the alley is in the rear, 


add half of the width of the alley to the rear of the lot and apply the regular 





depth table unit, Some appraisers believe that an. additional amount , say 
5 per cent, should be allowed, ee ee ee eee 
lot, because, if of reasonable width, an alley is certzinly of grezt value for 
loading and unloading in these days of automobile congestion and the general 


practice of using streets for parking of automobiles. “Wlustration--" 


BY MR. PEEBLES: 


Q Now, Mr, Weinberg, in your valuation of benefits of 124/140 


did you use any theories expressed in this hook ? 
MR. DE NEALE: I don't like to object -- 


THE COURT: I am going to let him answer. 
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Did you use any theories expressed in the paragraphs you just read ? 
Certainly not. They are not applicable. : 
Mr. Weinberg, why do you say they are not applicable’ ? 
A The man is talking about a lot downtown, a commercial lot. He 
gives an illustration here of a 50x150 lot downtown. He is not talking about 
land. 7 
Q Does not the paragraph you just read refer to automobiles and 
truck traffic ? A Oh, yes. | 
Q Mr. Weinberg , is it your theory that the alley does good for a 


fifty-foot lot, and it doesn't do any good for four hundred feet ? This parcel, 


124/140,it has 202 feet and 170 feet, and approximately 155 feet. 
| 


THE COURT: Now, Mr. Peebles, all you are talking about is 
benefitsand you and your property are not affected in any way by that. The 
appraisal was for that property alone and not in relation to any benetits, 
Therefore everything you are saying is utterly irrelevant. ! 

MR. PEEBLES: I am trying toa dizqualify the witness. 

THE COURT: Your issue is, what is the value of yout property. 
You are referring him to benefits when he has been dealing with darnages, 

It will be noted from the above that in MeMIchael Apnisieias 
Manual which manual Mr. Savage considers to be "The Bible of App raising" 
that it is stated that "Alleys extending alongside, or in the rear , of business 


properties undeniably add value to the lots directly affected." McMichael 


seems to think of "Business Properties" "Tract of Land" and a "Business 


Lot" meaning about the same thing in his discussion of alleys regardless of 


the fact that Mr. Weinb erg indicated that he considered Mr. McMichael was 


discussing just a 50x150 foot downtown lot. 
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Peebles takes the position that an alley does not have to be a 


public alley to benefit a property and that in McMichael's Manual "The Bible 
| 


of Appraising" no reference is made as to whether "Public" or "Private" 


alleys were being discussed. Peebles takes the position that he: could 

| 
have provided a "Private Alley" or a "Semi-Private Alley" for the Smith 
Property without any help or interference from the District of Colum bia and 


that, therefore, he had the perfect right to show just what value his land in 


the parcels condemned would have been worth to Smith and Parcel 124/140, 
sometime emi tcc 


McMichael indicated that when an alley is created whether it 
be a public oraprivate alley that one half of the land should come from one 


side of the alley and one half from the other side of the center line of the 


alley and that the remaining property fully benefits from the creation of 
| 


alleys. McMichae! states ,"Some appraisers believe that an additional 
amount, say 5 per cent, Should be allowed, even when half the sited is added 
to the rear lot, because, if of reasonable width, an alley is certainly of 
great value for loading in these days of automobile congestion and the general 


I 
' 


practice of using streets for parking automobiles, " 


Now Smith contributed absolutely nothing to the 8 foot drainage 
alley shown on the east side of the Smith property and Smith never had any 
rights at all in Parcels 137/41 and 137/45. Since there are 9461. 84 
square feet of land in the two parcels condemned for a public alley Smith 
should have contributed about half of this land or the Smith people should 
pay Peebles either directly or indirectly for about half of the land taken 
largely for the benefit of the Smith property at the rate of $2.00 to $ 2.50 
per square foot. Through this condemnation case the Smith pect e are 
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| getting an alley created which is worth about $10, 000. 00 to the Smithi property 
according to McMichael's Appraising Manuel. The exact value of this 

alley to the Smith property depends of course onthe value.placed on the land 
in the area whether it be at $2.00 per square foot or at $2.50 per square foot. 


At any rate the public alley created largely for the benefit of 
the Smith property has increased the value of the Smith property well over 


$8, 000, 00 regardless of how you figure it based on McMichael's Appraising 


Manuel. The expert witnesses for the District of Columbia simply did 
: 


not take into consideration any information in McMichael's Manuel and more 
or less pulled figures out of a hat. Savage stated that the Smith parcel 


| would benefit by the creation of the alley to the extent of just $500. 00 at Tr. 
| 84 - line 16:'"' Parcel 124/140, Smith parcel, benefit a flat $500. 00. " 


Weinberg statedthe-Smith parcel would benefit just $340. 08 at Tr. 111 - 





lines 6 and 7. "Parcel 124/140. 170,04 feet -- that is east of the right of 
—— | 
way -- I mean west of it -- at $2.00, equals $340.08."" Neither one of 


the so called "Expert Appraisers" used the information contained in McMichael 





Appraising Manuel which would have placed the benefits to be derived by the 





Smith property at well over $8, 000,00 , from $8, 000. 00 to $10, 000. 00. 





Unfortunately the Court: held that Peebles had absolutely nothing to 





do with "Benefits", however, Peebles still contends that he was and is en- 





titled to receive at least as much money as he could have expected to receive 


from the Smith people based on a private agreement and without condemnation 


proceedings. Peebles figures this to be a minimum amount that he is 








entitled to. Of course if Peebles had have been allowed to retain ownership 
a eee 


| 
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| 
foot based on a consolidation of one or more parcels of land in the area such 





as the consolidation of Parcel 137/20 with Parcel 137/44and 137/45, orthru the 





consolidation of several parcels including Parcel 124/140 with Parcels 137/ 41, 
eee. SSS 


137/45, 137/38, 137/44 and 137/20. Based on a consolidation of properties 
Peebles could have looked forward to receiving over $20, 000. 00 tor these two 

parcels of land which were condemned. | 
On the above basis either by making some private deal with the 








Smith people or by holding the property for a consolidation Peebles was 


and is entitled to far more than the $500. 00 award of the Jury. | 


Peebles hopes that the Court will keep in mind the testimony of 


Mr. Weinberg Tr. 106. | 
"If it was a part of the abutting properties to the east -- that 
is, Parcels 137/44 and 137/38 and 137/39 -- as if it were a part of and 
with railroad facilities and with the street entrance in here from 
Ingraham Street, my opinion is it was approximately $2.50 a square foot." 
The testimony of Mr. Savage must also be neeeenes Tr. 90 

" I say the overall value of the abutting property is $2. 00 per foot. 
If I went to appraise this parcel I would get into depth rules, i may be $2, 00 
per square foot. Ihave not worked it out on your figure of $18 000, If it 
was an integrai part of this property it might be in front, pudbabiy be even 


more. There are alot of points there you just can't develop here. " 


Here we have two witnesses testifying that if the property taken 





> was a part of adjoining property it would have been worth $18, 000.00 or more. 
On this basis the property taken had this value just before the time of taking 
or at the time of taking based on the testimony of the witnesses for the 


4 District of Columbia. ! 








' 
| 
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3. PEEBLES FURTHER ARGUES THAT IT IS ONE OF THE DUTIES 
OF THE COURTS TO SEE TOIT THAT JUST AND FAIR VERDICTS ARE 
DERIVED AT IN ACCORDANCE WITH THE CONSTITUTION OF THE UNITED 
STATES, REGARDLESS OF ANY RULES, LAWS, REGULATIONS WHICH MAY 
HAVE BEEN CREATED BY CONGRESS OR BY COURT PRECEDENTS WHICH 


RESULT IN UNJUST DECISIONS, THIS POINT HAS PARTICULAR REFER- . 


RENCE TO LAWS, RULES AND OR REGULATIONS IN REGARD TO THE 
CREATION OF PUBLIC ALLEYS IN THE DISTRICT OF COLUMBIA THROUGH 


CONDEMNATION OR SIMILAR PROCEEDINGS. i 


Peebles does not agree that any Court should have the right to 


require him to abide by a special type of proceedingin order for the District 

* of Columbia to create a small Public Alley. In this case the prope rty owned 
by Peebles was taken in its entirety - there were no so called "Benef its" to 
any other property owned by Peebles. Peebles feels that this should have 
under the circumstances, been a clean cut condemnation case and that the Jury 
should not have had to go into a lot of "Benefit" talk and consideration which 
Peebles firmly believes worked to his disadvantage. ! 

Peebles wishes further to call attention to the Court that in regular 
business dealings that when a property is purchased or taken taxes are adjusted 
as of the date of the sale. In this case the property was taken as of July 12, 
1956 and — should have been adjusted as of that date or from a "Fair Play" 
standpoint the Jury should have been advised that Peebles was going t o have to 
pay the real estate taxes in the amount of a certain correct sum through June 
30, 1957 or through June 30, 1958. In this particular case Peebles is 


supposed to Pay $25. 46 for the period January 1, 1957 to June 30, 1957 and is 


! ‘ 
i 
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not given any credit for taxes paid for the period July 12, 1956 to Deventer 31, 
1956. Furthermore the District of Columbia has taken upon itself to certify 
to the United States District Court for the District of Columbia that dhe of July 
12, 1956 , there was also a preferred claim against the two parcels taken from 
Peebles in the amount of $48. 04 for 1958 taxes covering the period July 1, 1957 
through June 30, 1958. According to the bills submitted to the District Court 
Parcel 137/41 was assessed at $1038. 00 and the 1958 bill was for $23. 88 and 
Parcel 137/45 was assessed for $1050, 00 and the 1958 bill was for $24, 16. 
Peebles believes that the District of Columbia can probably just have these bills 
deducted, however, can the Judges of the United States Court of Appeals for the 


District of Columbia see any fairness in this. This situation could have been 
handled fairly had the Jury been advised as to what would be done shout Real 
Estate Taxes or if it had beenagreed that Real Estate Taxes would be adjusted 
to the date of the taking, namely July 12, 1956. : 

4, PEEBLES ARGUES THAT AS ALL OF THE LAND IN PARCELS 
137/41 and 137/45 WAS TAKEN BY THE DISTRICT OF COLUMBIA THAT 
PEEBLES SHOULD HAVE BEEN ENTITLED TO A SEPARATE COURT PRO- 
CEEDING WITHOUT THE JURY BEING REQUIRED TO CONSIDER BENEFIT 
ASSESSMENTS TO ADJOINING AND NEARBY PROPERTIES AT A TIME THE 
JURY WAS TRYING TO DECIDE ON "JUST COMPENSATION" FOR THE 


PEEBLES PROPERTIES. ! 


Peebles definitely claims that by the procedure follows it placed 
the case of Peebles at a disadvantage. Many times during ame the 


time testimony was being taken Peebles was told " This has to do with 


benefits and benefits are of no concern to you" or words havimg this same 
general meaning. Peebles contends that he was and is entitled to receive a 
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sum of money for the land taken equal to at least the amount which he should 
a 
have been able to get from the owner or owners of the Smith property. Smith 
was certainly a potential customer for both parcels of land taken by the 


District of Columbia. Peebles does not believe there is any rule or 
SALES ANNIE ERE HERRERA : 





regulation which would require Peebles to have more than one prospective 





customer and certainly Smith was a prospective customer as the land owned 
a ee erg eee gee oerneapegeraoseace tanioemnenicaeenin eames eas 


by Peebles would certainly have done Smith good without the District of 





Columbia entering the picture. The land owned by Peebles could have been 





used as a means of ingress and egress and regardless of what the District of 
—_ - 
Columbia says alleys do make a property more valuable and of course 
—$—$——— eee 
ownership of this land by Smith would have solved certain problems such as 


Sanitary Sewer Facilities. ; 


on 


° PEEBLES CONTENDS THAT THE WORD "DAMAGES" SHOULD 
——_—— 


NEVER HAVE BEEN USED IN CONNECTION WITH THIS CONDEMNATION 


PROCEEDING, THERE WERE NO BENEFITS TO PEEBLES AND THIS 








SHOULD HAVE BEEN HANDLED AS A SIMPLE CONDEMNATION CASE IN 
SO FAR AS THE PEEBLES PROPERTIES WAS CONCERNED. : 








Peebles land was simply taken away and this is not generally 





considered to be "Damages". In condemnation cases involving the ‘taking 


of complete properties, Peebles does not believe the word "Damages" would 








normally be used and Peebles believes this word had a poor effedt on the 





Jury as far as a justverdict to Peebles was concerned. ! 


ro2) 


PEEBLES FURTHER ARGUES THAT IN ANY EVENT " JUST 





COMPENSATION" WITHIN THE MEANING OF ARTICLE FIVE OF THE 


AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES SHOULD 
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| CERTAINLY ENTITLE PEEBLES TO RECEIVE AN AMOUNT FOR HIS 


- PROPERTIES EQUAL TO AT LEAST THE BENEFITS DERIVED BY ADJOIN - 


ING PROPERTY OWNERS TO THE PROPERTY TAKEN. : 


Certainly under the Constitution of the United States Pedbles 


feel that he should be entitled to at least this much. Is there anyone who 


would say that under the Constitution of the United States that Peebles should 


receive less than this and if so for what good reason ? 
Of course there is a great difference between what Peebles 
claims the benefits to the Smith property are and what the witnesses for the 


District of Columbia claim. Peebles has simply gone by McMichael's 





Appraisers' and Assessors' Manual and the witnesses for the District of 


Columbia have gone at the proposition on a guessing basis even though Savage 
stated that the book just referred to was and is considered to be "THE 
SS 


APPRAISER'S BIBLE". (See Tr 92 and 93), (See also Page 15 this Brief) 


| 
tT, PEEBLES CLAIMS THAT THE COURT ERRED IN REFUSING 


i 


TO PERMIT PEEBLES TO SHOW THROUGH THE WITNESS SMITH, THAT 


| 


SMITH CONSIDERED ALLEYS TO HAVE A DEFINITE VALUE BY PROVING 
SMITH OR HIS MOTHER ACTUALLY GAVE LAND TO HELP CREATE A 
PUBLIC ALLEY TO THE NORTH OF PARCEL 124/140, : 
Peebles endeavored tobring out the fact that Smith or is mother 
had dedicated some of the land required for: a public alley to the North of 
Percel-124/140 having in mind that this was good evidence that Smit. con- 
sidered alleys to be of value to him and that, therefore, eventually be would 
have been willing to make some reasonable agreement for the use of the land 


owned by Peebles for alley purposes. 
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Peebles believes the Court was in error in not permitting 
Peebles to question the Witness Smith along the above line and aekeos to 
Tr. 26 and 27, : 

BY MR. PEEBLES | 
Q Since your mother purchased this property, have you done 


anything to enhance its value? 


THE COURT: I don't see how this is going to help. : 

MR. PEEBLES: Ido, This Gentleman dedicated an alley. 

THE COURT : We are not hear for that purpose. 2 

Peebles needed to show that alleys in an Industrial Arda had 
value and that property owners, including Smith, were at times withing to 
give perfectly good land to create an alley - land worth perhaps $2. 00 a 
square foot. The Court blocked the testimony of Mr. Smith and Peebles 
feels that the Court made an error in doing this. If Smith was willing to 
give $2.00 a square foot land to create an alley to the north of his property 
there is no reason why he should not have been willing to give land th create 
an alley to the east of his property or ray Peebles for the use of labd owned 
by Peebles in Parcels 137/41 and 137/45, : 


° PEEBLES ARGUES THAT HE SHOULD HAVE BEEN PERMITT - 


foe) 


ED TO SHOW THE AMOUNT MR, SMITH OR HIS MOTHER, AS A PROSPECT- 


IVE CUSTOMER , SHOULD HAVE BEEN WILLING TO PAY FOR PARCELS 





137/41 and 137/45 TO ENHANCE THE VALUE OF THE SMITH PROPERTY 


WITH OR WITHOUT THE CREATION OF A PUBLIC ALLEY BUT THE COURT 





WOULD NOT PERMIT OF THIS AND PEEBLES BELIEVES THIS WAS AN 





ERROR. : 
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i 
| 
i 
i 
! 


Peexles tried to bring out this information through the 
witness Weinberg and the witness Savage as well as through hisown 
testimony, however, in each case it was ruled that "Benefits" = 
involved and that Peebles had nothing to do with "Benefits". : 

Peebles still claims he had a right to show what Mr. Smith 
should have been wiiling to pay for the Peebles properties due to the 
benefits the Peebles properties would be to the Smith ShepertnaiA that 
this is both a reasonable and a fair way to reach a value for just vas 
sation for the Peebles properties. ! 

9. IN RULING THAT CALCULATIONS MADE BY PEEBLES 
IN ACCORDANCE WITH TEXT BOOKS WERE BASED ON FALSE 


PREMISES THE COURT ERRED. : 


\ 
| 


Savage stated that McMichael's Appraising Manuel was 


considered to be "The Bible of Appraising". Peebles made calculations 
rr OOo eee a IA a a 


in accordance with recognized books on appraising as to what the land 


taken by the District of Columbia should have been worth to the adjoining 
property before the taking. On this basis Peebles cannot see why the 


Court ruled that such calculations were based on False Premises. 

The Court seems to have taken the position that it takes the District of 
Columbia to create the value in an alley. Peebles takes the be sition 
that a Private Alley is of value and that the land owned by Peebles could 
have been used by Smith as a Private Alley or Semi-Private Alley and 
that this land had a substantial value to Smith just before the Pesbles 
properties were condemned by the District of Columbia and the Court had 
no good reason to prohibit Peebles from showing the value of hig land 


before the condemnation proceedings. 
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Peebles quotes from the transcript as follows Tr. 35 and a6. 
MR. PEEBLES: The government should pay me for what I could 
have gotten from the property, or should have gotten for the property from 


Mr. Smith. 





THE COURT: That is not the measure. : 


MR. PEEBLES: What is the measure ? 


THE COURT: It is the present fair value as of the time of taking 


by a person who is ready, willing and able to buy it, and from the person who 


» is not forced or required to sell. That is the whole thing, | 

Peebles further quotes from the transcript Tr. 39 and’ 40. 

THE COURT: I can't get anywhere with you because I think you 
have a false premise. Here you have two parcels which the Government is 
going to take and you are entitled to the value for the highest use of that type 
of land which it might bring by a person who is ready, willing and able to buy 
it -- not deceived to buy it, but not forced to sellit. Anything you: give me 
which shows that you are certainly right in it. i 

MR. PEEBLES: You are not assuming there might be a limited 
market ? Mr. Smith in my opinion is a person who might be some day be a- 
willing buyer if I kept it, : 

THE COURT: I had better stop with what I have said. : 

Peebles further quotes from the transcript where the Court 
instructed the Jury to ignore the values placed on the properties baiben. Tr. 41 
* THE COURT: The witnesshaving stated to the Court at the bench the 
premise for his two stated values, which are a false premise, I instruct you 


| 
' 


to ignore it. 


! 
| 
| 
1 
' 


ata tstat 
ote eta ts. } 
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At this point Peebles wishes to call attention to the fact'thet the 


use of the word "FALSE" by the Court might have been entirely legal, the use 
of this word certainly did not help Peebles with the Jury. Why could not 
the Court have use some word like "INCORRECT", "ERRONEOUS" 
"MISTAKEN" or "WRONG". My employing the word "FALSE" the 
Jury undoubtedly thought of such words as 'DECEPTIVE", "LYING", 


I 


"DECEITFUL" and"TREACHEROUS", Peebles feels that the use of the word 
"FALSE" - whether this word be legally correct or not - was uncalled for and 
that the use of this one word by the Court might have been a deciding factor 
against a JUST VERDICT for the appellant, Peebles. | 

Furthermore based on the Court's own interpretation of what 
Peebles was entitled to get for his property it seems that Peebles had a per- 
fect right to show WHAT A PERSON WHO IS NOT FORCED TO SELL thinks 
and calculates he is entitled to for his property. There are certainly two 
sides to the price question -(1)- The Price the Seller thinks he is entitled 
to. (2) The Price the Buyer feels is is justified in Paying. ! 

Nothing, | 

Peebles can see, False, Incorrect, Erroneous or Wrong in the 
calculations made by him in trying to determine what he as a seller should 
have considered a fair price for the properties taken by the District of 
Columbia, From a sellers standpoint Peebles feels that his calenlations 
were correct and propper and that the Court was definitely in error in telling 
the Jury that the calculations made by Peebles were based on "FALSE 
PREMISE" which at the same time indicated to the Jury that Peebles was 


more or less tryling to pull something over on the Court and the J ury. 


{ 
| 











te 


10. THE COURT ERRED IN INSTRUCTING THE JURY TO IGNORE 
THE VALUES $5050. 00 for Parcel 137/41 and $4851, 00 for Parcel 137/ 45, 

which values were calculated by Peebles based on information chisined from 
technical books including McMichael's Appraising Manuel, , 


This has in general been discussed under Point 9 above: 





under the circumstances will not be further discussed here. 
ii, THE COURT ERRED IN REFUSING PEEBLES THE RIGHT TO 
PRESENT TO THE JURY COPIES OF A BRIEF OUTLINING DEFINITE WAYS 
OF CALCULATING THE VALUE OF ALLEYS BASED ON TECHNICAL BOOKS 
INCLUDING McMICHAEL'S APPRAISING MANUEL ON THE GROUNDS THAT 
BENEFITS SHOULD NOT BE CONSIDERED IN DERIVING AT VALUES OF 
PARCELS 137/41 and 137/45. | 

While the preparation of a four page brief showng how bs cal- 
culate the value of analley to adjoining property might not usually be customary 
Peebles can see no reason under the Constitution of the United States as to why 
such calculations should not have been permitted in evidence. Peebles had a 
right to show the value of his properties to adjoining property — the 
taking by the District of Columbia and the calculations and information in this 


four page paper would have helped the Jury to see just what Peebles was 


| 
driving at, (A copy of the four. page paper under discussion will be found 
a 


in the Appendix to this Brief) | 











28. | 


Lae THE COURT ERRED IN REFUSING TO PERMIT PEEBLES 
TO INTRODUCE DISTRICT OF COLUMBIA REAL ESTATE ASSESSED 
VALUES OF VARIOUS PARCELS INCLUDING 137/41, 137/45 sink PARCEL 
124/140, | ! 
It seems certain that if the Jury had have known that the Peebles 
properties were assessed at the exact same rate as the Smith property 


that the Jury would have awarded,Peebles more than it did. Had the Jury 
___  -  wkwwmPmnmk eee ee ae Sete ee 


i 
have known that the taxes on the two Parcels have come to $48, 04 a year the 





| 
Jury would certainly have been in favor of a higher verdict than $500, 00, 





The Court ruled that Taxes had nothing to do with the case and so the Jury 





simply did not get the above information. | 
13. THE COURT ERRED IN REFUSING TO PERMIT PEEBLES TO 
G————eeo nn 
| 
INTRODUCE RELATIVE ASSESSED VALUES OF VARIOUS PARCELS IN - 
| 


CLUDING PARCELS 137/41, 137/45 and 124/140 without stating actual 


assessed values, 


! 
| 
i 
| 


In connection with the above Peebles quotes from the transcript 

JUROR: What did Your Honor say with regard to taxes ? 

THE COURT: The taxes have nothing to do with your determina- 
tion of value here. In other words we are going to assume that all ae 
things are considered in the sales price of property. ! 
JUROR: There are no recent sales in that area, : 


THE COURT: Iam holding it is not proper. 


THE WITNESS: Your Honor, I would like to introduce - I don't 


want to say assessed value -- either my property or adjacent property o- 
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but I would like to introduce relative assessed value. 


THE COURT: That is not proper, 3 


From the above it will be noted that the Court would not permit 


the introduction of "Relative Assessed Values", Peebles wished to show 


that his properties were assessed at the exact same rate per square foot 
as the Smith property but he was not allowed to do this. Peebles feels that 


the Court definitely erred in refusing to permit the introduction of "Relative 


Assessed Values", 


| 

It will be noted from the above testimony that the Court indicated 
that "ALL REASONABLE THINGS ARE CONSIDERED IN THE SALES PRICE 
OF PROPERTY". In spite of the above the Court of Appeals will note that 
that settlement for taxes is not being made as of the date of the taking which 
was July 12, 1956,which would be the reasonable thing in Scatinatly business 
dealings, and that Peebles is supposed to pay additional taxes for! nearly two 
years beyond July 12, 1956 that is through June 30, 1958. In this connection 


reference in made to the Appendix for the Appellant - A-8, A-9,'A-10, A-11 


and A-12, Peebles feels that the Court was in error in tellin 2g the Jury 
that Reasonable Things Are Considered in the Sales Price of padperty and then 
permit the District of Columbia to directly shove off $73.50 in Real Estate 
Taxes on Peebles and not give Peebles credit for the Taxes saidlfor the 


period July 12, 1956 to December 31, 1956, 
14, THE COURT ERRED IN REFUSING TO PERMIT PEEBLES TO 





DEVELOP THE VALUE OF PARCELS 137/41 and 137/45 to the Smith prop- 


erty, Parcels 124/140 and 124/141 through the witness Robert W. Savage 
| 
with particular reference to a text book entitled McMichael's Appraising 


7 Manuel, ! 





"YS 


30. | 


_ Peebles wish to show the value of his properties for "Private" 
Alley or "Semi-Private" Alley purposes, The Court objected as shown by 
Tr. 92 and Tr. 93, and Peebles feels this was an error. : 
15. THE COURT ERRED IN REFUSING TO DISQUALIFY THE 
“EXPERT WITNESS" ROBERT W. SAVAGE AND TO STRIKE HIS TESTIMONY 
FROM THE RECORD, ! 
Savage knew full well that the properties owned by Peebles had 
a value either to Smith or based on a consolidation of properties in the area, 
He stated that McMichael's Appraisers' and Assessors' Manuel was considered ; 
to be "THE BIBLE OF APPRAISING". In spite of the above he tells the 
Court that Peebles properties had a nuisance value and no real, real estate 
value except a nominal value. He failed to use the information contained 
= = mciciae Manuel either in evaluating the Peebles properties or in 
calculating the "Benefits" to the Smith property. . Certainly McMichael 
would have come up with a "Benefit" charge against the Smith property of 
more than ten times the $500, 00 placed as "Benefits" to the Smith property 
by Savage. : . 
On the above basis the testimony of Savage should be considered 





to be so faulty that his testimony should have been stricken from the record, 
16 THE COURT ERRED IN DECLINING TO DISQUALIFT THE 
WITNESS J, A. WEINBERG, JR. AND TO STRIKE HIS. TESTIMONY FROM 
THE RECORD, | | 
Weinberg testified that Lots 55, 56 and 57 in Square 3701 were 
sold for about $21,500, 00 (Tr 112 and Tr, 113). Peebles testified that 
the rear portion of these lots was sold along with Lots 61, 62, 83, 64 and 


31. | 


Lot 820 to Mr. Richard Eaton in 1948 and that he was positive of the land 


and lots included in the sale as the properties were owned by himself and 


Mrs. Peebles Tr 135. | 


Mr. Weinberg did not know the zoning of some of the land in 





the area including property to the west of the Peebles properties as shown 
by his testimony. ! 

When it came around to deciding on "Benefits" , Mr. Weinberg 
made no charge against Parcel 124/140 for advantages this parcel would 
receive through the taking of Parcel 137/41 although Mr. Weinberg charged 
Lot No, 43 in Square 3700 with "Benefits" even though Lot No. 43 had a 
direct frontage on Ingraham Street, | 

Mr. Weinberg could see no value in the parcels of land 


owned by Peebles. 





On the above basis Peebles feels that the Court should have 


come to the conclusion that the testimony of Mr. Weinberg was unreliable 





and that his testimony should have been eliminated from the record, 


i 
\ 
' 


17, 18, 19, | 
This Brief has taken much longer to prepare than. Peebles 


thought it would take. As this is being typed Peebles has less than three 
and a half hours to have this Brief completed , and printing finished and 
all papers filed with the Court of Appeals, therefore these three items will 
not be discussed in this Brief, | 


CONCLUSION 





Peebles feels that the Court of Appeals must conclide from the 


evidence here presented that $500, 00 was far less than Peebles should 





32. 





receive and that the Court’of Appeals will therefore take appropriate 


action to have this injustice corrected, ) 


Respectfully submitted, 


David Meade Peebles 
2912 Cortland Place, N. W. 
Washington , 8, D. C. 





! 
‘ 
‘ 
| 


CERTIFICATE OF SERVICE: I certify that two copies of the foregoing 
Brief and Appendix have been mailed postage prepaid to Stanley DeNeale, 


Assistant Corporation Counsel, District of Columbia, District Building, 


Washington, Dg C. on this 23rd day of November 1957, : 
| 


| 
David Meade Peebles. 


| 








(APPENDIX FOR APPELANT) A-1 : 
| 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA 


Plaintiff. DISTRICT COURT 


vs. 
DAVID MEADE PEEBLES No, 14 - 56 


et al., _ Defendants. 
and UNKNOWN OWNERS, 


DESIGNATION OF RECORD 


The appellant (defendant), David Meade Peebles, designates the following 
to be included in the record on appeal herein: : 
From the Clerk's file in District Court Case No. 14 - 56: : 
Complaint - Filed July 12, 1956, 
Notice of Taking - Filed August 1, 1956. 
Ex:ibit "A" 
Exhibit "B" 


Notice and Order of Publication - Filed September 27, 1956, 





Notice to Cushwa, Hedin, McIlvaine, Jefress, Smith - Filed ! 


February 21, 1957. 
Order to Draw and Empound Jury - Filed March 4, 1957, 
Order Appointing Jury and Directing Jurors to View Land Fixing Date of 


Trial - Filed March 12, 1957, | 
Motion to Dismiss - Filed April 2, 1957. 3 


Condemnation Map Entitled Condemnation For Public Alley Map # 1573. 
Verdict of Jury ~ Filed April 4, 1957. 


Schedule of Damages. 





Schedule of Benefits, 











12, 


13, 


14, 


15. 


16, 
17. 
18. 


19, 


A-2 : 


Instructions - Filed April 12, 1957. | 


Technical Book Information - by David Meade Peebles - Filed April 12, 
1957, 


Order Ratifying and Confirming Verdict in Part - Filed May 6, 1957, 

Notice and Order of Publication to Property Owners Assessed for 
Benefits - Filed May 8, 1957. | 

Official Reporter's Transcript of the Proceedings - Pages 1-176 inclusive. 

Notice of Appeal - Filed June 5, 1957. . : 

Statement of Points on Appeal - Filed June 21, 1957. 


This Designation of Record - Filed June 21, 1957. 


(Signed) David Meade Peebles 


David Meade Peebles 
2912 Cortland Place, N. W.: 
Washington 8, D. C. 7 
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IN THE DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT 


nn 


OF COLUMBIA - Civil Division 


DISTRICT of COLUMBIA ! 
PLAINTIFF’ ! 
vs CIVIL ACTION | 
5210, 84 sq. ft, land - PARCEL 137/41 ! 
4251.00 sq. ft. land - PARCEL 137/45 NO. 14-56 
DAVID MEADE PEEBLES and unknown 
owners 
DEFEMDA NTS 


MOTION TO DISMISS | 


Now comes David Meade Peebles, one of the Defendants in this case, who 
hereby requests that this case be dismissed on the following grounds: - 
The District of Columbia has not shown and cannot show in the opinion of 


the Defendants any real public need for the condemnation of Defendants private 


property for public use. | 
| 
The action requested by the District of Columbia inthis case would largely 
be for the benefit of one private land owner. | 
While this action would be of some benefit to three additional property 
owners and perhaps of some benefit to one or two other property owners it 
must be remembered that the public alley which would be created by’ this action 


would largely be for the benefit of one property owner. 


The public alley which would be created by this court action goes no-where. 


WHEREFORE, the plaintiffs pray: ! 
(1) That this case be dismissed because this action requires the use of public 





money for the benefit of private interests, 


(2) That the trial scheduled for APRIL 3, 1957 se continued. 
| 
(Signed) David Meade Peebles | 

DAVID MEADE PEEBLES, 








UNITED STATES DISTRICT COURT 
for the 


DISTRICT of COLUMBIA 
| 
District of Columbia District Court Dockett 
"Biante No, 14 - 56 _ 
| 
vs | 
David Meade Peebles 


Defendant. 


MRAM AEE AEE AEE EE HEE IE IAEA HE EEE TE IE CA EEK HE I Oe CIE 


TECHNICAL BOOK INFORMATION 


Utilized by 
DAVID MEADE PEEBLES 


in determining just compensation 
Due Defendant 


in connection with case, 





e 


A-5 


APPRAISERS AND ASSESSORS MANUEL 
—  irgt Edition | 
Published in 1930 
LIBRARY of CONGRESS 
Reference No. HD-1387- P7 | 


Above be three writers:- 


W. L. Prouty - B. S. (C.E.) 
Member of Colorado Society Engineers | 
Industrial Appraisal Co., Denver. ! 


Clem W. Collins - B. C. S. - C.P.A. : 
Proffessor of Accounting University of Denver ! 
Member A.S.C.P.A. | 


Frank H. Prouty - B.S. (C.E.) M.E. | 
A.S.M.E. Colorado | 
Industrial Appraisal Co., Denver. 
| 
| Starting with Page 329 the value of alleys to land adjoining is discussed 
' and a part of this discussion follows:- 


| 
' Various rules for establishing added values due to alleys have been used 
by cities among which are the following:- | 


"Cleveland adds one half of the width of the alley to the depth of the lot for 
either longitudinal or lateral alleys in business districts. No additions 
are made in residential districts". | 

| 


“Milwaukee adds five feet for wholesale and industrial property. " 


"Jersey City and Rochester add two thirds the width of the alley to the 
depth of the lot," | 


"Buffalo ten percent to the value of the lot for alley influence, " 


A little further on the following comments are made:- | 

| 
"Business district alleys add value to the property for the following | 
reasons: 


(1) Access to the rear or side of a building for loading and unloading 
purposes. | 
(2) Affords light and air to adjoining buildings. 
(3) Affords better fire protection. 
(4) Provides necessary access for the construction of water, sewer, 
telephone, electric light and power lines. 
(5) Provides added display space for corner stores." | 
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THE THEORY OF REAL PROPERTY 
First Edition 


Published in 1938 


LIBRARY of CONGRESS | 
Reference No. HD-1387 J4 


This Book written by: - 


Herman D, Jerrett - Attorney at Law 
Specialist in Real Property and 
Valuation Law 


Starting with Page 229 Mr. Jerrett values an alley based on the oowing 
formula: - 


Value of Alley 
per front of = STREET UNIT FOOT x WIDTH of » DEPTH FACTOR 
paneh es. aeeer PRICE ALLEY | 
frontage 

2 x Depth from Alley to Street. 


In the case of a piece of property with a depth of 200 feet from alley; to street 
| 

and based on a Street Unit Foot Value of $10.00 which is at the rate of S¢ per 

square foot the calculations according to this book work out as follows based 
| 

| 


on 16 ft. alley:- 


Value of Alley 

per front foot = $10.00 16 x1.33 
of parallel street)} |©|°] ————____ 80. 53 | 
frontage. 2 x 200 | 


(Book actually shows $0.50, however, in the book the odd cents ieee to 
have been eliminated. ) ! 

The Depth Factors are taken from a chart found on Page 219. This chart 
indicates a Depth Factor of 1. 2 for a depth of 150 feet, a Depth Factor of 
1.33 for a Depth Factor of 200 and a Depth Factor of 1.4 for a Depth of 250 
feet. The chart does not go beyond 250 feet and the curve indicates a 


7 | 
Depth Factor of 0.20 where the depth of a lot gets down to just 10 feet. 
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| 
Mc MICHAEL'S APPRAISING MANUEL 
Fourth Edition 
Published in 1951 
LIBRARY of CONGRESS 


Reference No. HD 1387 M3 


Above by Stanley L. McMichael | 


Starting with page 558 the following information appears in regard to ALLEYS: - 


"Alleys extending alongside or, in the rear, of business proper- 


ties undeniably add value to the lots directly effected". 


"Tf the alley is in the rear, add half of the width of the alley to 


the rear of the lot and apply the regular depth unit." 


| 
"Some appraisers believe that an additional amount say/five per- 
| 
cent should be allowed, ‘even when half the alley is added to the rear lot, 


because if of reasonable width, an alley is certainly of great value for loading 


| 
and unloading in these days of autobile congestion and the general practice of 


using streets for parking purposes", 
| 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA, : | 
Plaintiff, | 


- DISTRICT COURT No. 14-56 


5210, 84 sq. ft. of land in Parcel 137/41 
and 4251,0 sq. ft. of land in Parcel 
137/45, all in the District of Columbia, 


(Condemnation of land for alley 
in the vicinity of Ingraham Street 
and Riggs Road, N. E.) 


| 


ee ee eee ee ee ee 


ee ee ee ee 


DAVID MEADE PEEBLES, et al., 
and | 

UNKNOWN OWNERS, ; 
Defendants. 


PETITION FOR PAYMENT OF PART OF MONEY HERETOFORE 
PAID INTO THE REGISTRY OF THE COURT | 


Comes now the plaintiff District of Columbia, by and through its under- 
signed counsel of record, and says unto this Honorable Court as follows: 

1. That on the 4th day of April, 1957, a jury in the above-entitled 
cause eerie its verdict and awards for damages for and in respect of land 
condemned for an alley in the vicinity of Ingraham Street and Riggs Road, 

N. E., in the District of Columbia, said awards being finally ratified and 
confirmed as to damages on the 6th day of May, 1957. : 
Damages were awarded for an in respect of 5210.84 sq. ft. of land contained 
in Parcel 137/41 in the sum of $250 and damages were awarded for had in 
respect of 4251.0 sq. ft. of land contained in Parcel 137/45 in the sum of $250. 

2. That on the 23rd day of September, 1957, the sum of $500 was 
deposited in said Court as compensation for 5210.84 sq. ft. of land contained 
in Parcel 137/41 and for 4251.0 sq, ft. of land contained in Parcel 137/45. 


| 
| 








A-9 ! 


3. That it now appears that the District of Columbia is entitled to receive 


real estate taxes and special assessments which are due and owing against the 


properties involved as follows: 


Parcel 1957 Penalty 1958 Total 

137/41 2nd half $11.94 . 72 23. 88 $36.54 | 

137/45 " 6 12,08 , 72 24. 16 36.96 . 
TOTAL$73. 50 


WI-EREFORE, the premises considered, your petitioner prays: 
| 
l. That an order be issued directing the Clerk of this Court to draw a 


check payable to the order of the Collector of Taxes, D. C., in the amount of 


| 
$73.50, in full satisfaction of unpaid taxes and special assessments as herein- 


vefore stated, out of moneys now on deposit in the Registry of the Court 


aforesaid. | 


2. And for such other and further relief as to the Court may seem proper. 


CEESTER H. GRAY 

Corporation Counsel, D. C 
| 
GEORGE C, UPDEGRAFF | 
Assistant Corporation Counsel, D. C. 


STANLEY DeNEALE | 
Assistant Corporation Counsel; D. C. 


ROBERT D, WISE 

Assistant Corporation Counsel: D. C. 
Attorneys for Plaintiff ! 
District Building ! 

Washington 4, D.C. ! 
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DISTRICT OF COLUMBIA - OFFICE OF THE ASSESSOR 


REAL ESTATE TAXES - FOR FISCAL Y2AR ! 
July 1, 1956 to June 30, 1957 L9S 7 | 

Second Ralf 

Bill for second half - Due in March 1957 


| 


Lot Value --—S-~ Valueoof ~=—S Total Value — Second Half 
of Land Improvements : 


$1038. 00 None $1038. 00 $11.94 


David M and Mary C Peebles (6% Penalty) 0, 72 
2912 Cortland Pl N W - 8 | 
Total $12.66 


DISTRICT OF COLUMBIA - OFFICE OF THE ASSESSOR 


REAL ESTATE TAXES - FOR FISCAL YEAR 


! 
July 1, 1956 to June 30, 1957 1957 


Second Half 
Bill for second half - Due in March 1957 ! 


' 
' 


* Square Lot Value Value of Total Value Second Half 
of Land Improvements 


137/45 $1050, 00 None $1050. 00 $12, 08 


David M and Mary C Peebles (6% Penalty) 0.72 
2912 Cortland P1N W - 8 
Total $12.80 


| 
j 
! 
| 


Above are copies of Tax Bills covering Parcels 137/ 41 and 


137/45 for the Second Half of Fiscal Year covering Taxes for the Period 


* January 1, 1957 through June 30, 1957, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 
DISTRICT OF COLUMBIA, 
Plaintiff, | 
DISTRICT COURT No. | 14-56 
Vv. : 
: (Condemnation of land for alley 
5210.84 sq, ft, of land in Parcel 137/41 : in the vicinity of Ingraham Street 
and 4251.0 sq. ft. of land in Parcel 137/45, and Riggs Road, N. E.j) 
all in the District of Columbia, ; | 


DAVID MEADE PEEBLES, et al., 


Defendants. 
ORDER : 
Upon consideration of the Petition of the Plaintiff District of Columbia, 
filed herein on the 23rd day of September, 1957, and it appearing tc the 
| 
satisfaction of the Court that on the 23rd day of September, 1957, the 
District of Columbia paid into the Registry of the Court the sum of $500 for 
Parcels 137/41 and 137/45, and that the District of Columbia, at the time of 
the filing of the Complaint on July 12, 1956, had a preferred claim for unpaid 


taxes and special assessments against the aforesaid parcels at this time 


amounting to $73.50, it is, by the Court, this 23rd day of September, 1957; 


ORDERED that the Clerk of this Court draw a check payable to the 


order of the Collector of Taxes, D. C., in the amount of $73.50 in satisfac- 


tion of unpaid taxes and special assessments out of moneys now on deposit in 
| 


i 
i 


the Registry of the Court. 


(Signed) David A. Pine 
UNITED STATES DISTRICT JUDGE 


| 
! 
i 
{ 
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Order No. 56-1309 


GOVERNMENT OF THE DISTRICT OF COLUMBIA ! 
EXECUTIVE OFFICES ! 


WASHINGTON 4, D. C. 
June 28, 1956 


SUBJECT: Condemnation for Public Alley 
Office of the Surveyor 


ORDERED: 
That pursuant to the authority in Sections 1608 to 1610, inclu- 
sive, of the Code of Law for the District of Colambia (Act of Congress 
approved March 31, 1901, 31 Stat. ch. 854) as amended (Secs. 7-301 
to 7-305, incl.; 7-313 to 7-317, incl.; and Secs. 7-320 to 7-322, incl. , 
D.C. Code, 1951 Ed. ); and in the Act of Congress entitled "An Act 
relating to benefit assessments from condemnation proceedings for 
the opening, extension, widening, or straightening of alleys or minor 
streets'', approved June 20, 1939 (53 Stat. 844; Sec. 7-324, D, C. Code, 
1951 Ed.), the Corporation Counsel is hereby directed to institute con- 
demnation proceedings in accordance with the aforesaid provisions of 
law for the acquisition of the necessary land in the Northeast Section of 
the District of Columbia for public alley: all as shown on plat designated 
"Condemnation for Public Alley: Parcels 137/41 and 137/45," prepared 
in the Office of the Surveyor of the District of Columbia and signed by 
the Surveyor under date of June 22, 1956, such action being deemed 


necessary in the public interest. | 
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By order of the Board of Commissioners, 
/s/ G. M. Thornett 
Secretary to the Board 
* * 


177 IN THE UNITED STATES DISTRICT CCURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA 
Plaintiff 
¥%. . : : District Court No. 14-56 


5210.84 sq.ft. of land in Parcel 137/41 : (Condemnation of land for 
and 4251.0 sq.ft. of land in Parcel alley in the vicinity of 


137/45, all in the District of Columbia : Ingraham Street and Riggs 
} Road, N. E.) 


DAVID MEADE PEEBLES, et al. 
aaNouN OWNERS 
Defendants 
COMPLAINT 

1. This is an action of a civil nature brought by the District of 
Columbia for the taking of property under the power of eminent domain 
and for the ascertainment and award of just compensation to the owners 
and parties in interest, and for the ascertainment of, and the assess- 
ment against all properties specially benefited by such taking. 

2. The authority for the taking and for the assessment of bene- 


fits is contained in (a) §§ 1608 to 1610, inclusive, of the Code of Law 
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for the District of Columbia (Act of Congress approved Mar. 31, 1901, 
31 Stat. ch, 854) as amended, (§§ 7-301 to 7-305, inc. ; 7-313 to 7-317, 
inc. ; and 7-320 to 7-321, inc., D.C. Code, 1951 ed.); (b) in the Act of 
Congress entitled "An Act relating to benefit assessments from con- 
demnation proceedings for the opening, extension, widening or straight- 
ening of alleys or minor streets'', approved June 20, 1939 (53 Stat. 844; 
§ 7-324, D.C. Code, 1951 ed.); and (c) the Act entitled ''An Act To pro- 
vide for notice to owners of land assessed for benefits by the verdict of 
condemnation juries in the District of Columbia, and for other purposes", 
approved May 29, 1928 (45 Stat. 953; §7-221, D.C. Code, 1951 ed.). 

3. The use for which the property is to be taken is for the wid- 
ening and extension of a public alley in Parcels 137/41 and 137/ 45, in the 
District of Columbia. The Commissioners of the District of Columbia 


have found such widening and extension to be necessary in the public 


interest and have directed the institution of these proceedings. 


178 4, The interest in the property to be acquired is an estate in fee 


5. The property so to be taken is described in Exhibit A, attach- 


ed hereto and made a part hereof. | 
| 


6. The persons known to the plaintiff to have or claim an inter- 


est in the property are set forth in Exhibit B, attached hereto and made 


a part hereof. | 
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7. The government of the District of Columbia may have or 
claim an interest in the property by reason of taxes and assessments 
due and exigible. 

8. In addition to the persons named there are or may be others 
who have or may claim some interest in the property to be taken, whose 
names are unknown to the plaintiff, and such persons are made parties 
to the action under the designation "Unknown Owners", 

WHEREFORE, the Plaintiff demands judgment that the property 
be condemned and that just compensation for the taking be ascertained 
and awarded and that benefits be assessed against all property specially 
benefited by the said alley widening and extension, and for such other 
and further relief as may be lawful and proper. 


* * * 


179 DESCRIPTIONS OF PARCELS 137/41 AND 137/45 TO BE 
ACQUIRED BY CONDEMNATION FOR PUBLIC ALLEY. 


All of a tract of land numbered as Parcel 137/41 of the assess- 
ment and taxation records of the District of Columbia, containing 


5210. 84 square feet. 


All of a tract of land numbered as Parcel 137/45 of the assess- 


ment and taxation records of the District of Columbia, containing 
4251.0 square feet. 
Exhibit "A" 





180 CONDEMNATION FOR THE ACQUISITION OF PARCELS 137/41 
AND 137/45 FOR PUBLIC ALLEY. 


List of Property Owners 
Property Names and Addresses of Owners 


PARCEL 137/41 David Meade Peebles and Mary Crockett Peebles 
2912 Cortland Place, N. W. | 
Washington, D, C. 


PARCEL 137/45 David Meade Peebles and Mary Crockett Peebles 
2912 Cortland Place, N. W. 
Washington, D. C. 
Exhibit 'B" 


*« 


NOTICE 


Victor Cushwa & Sons, Inc. Parcel 137/49 and Lots 801, 
137 Ingraham St. N. FE. 39-43, inc. in Square 3700 
PERSONALLY - 2-13-57- Ser. J. A. Richardson, E. Mullen 


J.D. Hedin Construction Co. Parcel 137/38 | 
2900 Newton Street, N. E. 
PERSONALLY - 2-13-57 - J. George 


James L. McIlvaine . Parcels 130/48 and 137/44 
PERSONALLY - 2-13-57 - E. Mullen 

Herman F. Boyer 

280 Hamilton St. N. E. 

PERSONALLY - 2-13-57 - E. Mullen 
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Anne E. Jeffress Parcel 137/20 

PERSONALLY - 2-13-57 - H. Spiller 

Florence A. Dyer 

PERSONALLY - 2-13-57 - H. Spiller 

Eve Dyer Hoffman 

908 - 20th Street, N. W. 

PERSONALLY - 2-13-57 - H. Spiller 

Mabel B. Smith 

Apt. 33, 3700 Massachusetts Ave. N. W. Parcel 124/140 

PERSONALLY - 2-13-57 - P. Greco 

You are hereby notified that a complaint in condemnation has 
heretofore been filed in the office of the clerk of the United States Dis- 
trict Court for the District of Columbia, for the taking of an estate in 
fee simple in the property described in Exhibit ''A" attached hereto and 
made a part hereof, in which you have or claim an interest for an alley 
in the vicinity of ngraham Street and Riggs Road, in the northeast sec- 
tion of the District of Columbia, and for the assessment of benefits 
against any property specially benefited by the said alley. 

The authority for the taking and for the assessment of benefits 
is contained in (a) sections 1608 to 1610, inclusive, of the Code of Law 
for the District of Columbia (Act of Congress approved Mar. 31, 1901, 
31 Stat. ch. 854) as amended, (Sections 7-301 to 7-305, inc. ; 7-313 to 
7-317, inc.; and 7-320 to 7-321, inc., D.C. Code, 1951 ed.); (b) in 
the Act of Congress entitled "An Act relating to benefit assessments 


from condemnation proceedings for the opening, extension, widening or 


straightening of alleys or minor streets", approved June 20, 1939 (53 
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! 
Stat. 844; Sec. 7-324, D,C. Code, 1951 ed.); and (c) the Act entitled 
"An Act To provide for notice to owners of land assessed for benefits 
by the verdict of condemnation juries in the District of Columbia, and 
for other purposes", approved May 29, 1928 (45 Stat. 953; seb. 7-221, 
D.C. Code, 1951 ed.). 

182 You are further notified that if you desire to present any objec- 
tion or defense to the taking of your property you are required to serve 
your answer on the plaintiff's attorneys at the address herein designat- 
ed within twenty days after personal service af this notice upon you, ex- 
clusive of the day of service. ! 

Your answer shall identify the property in which you claim to have 
an interest, state the nature and extent of the interest you claim, and 
state all of your objections and defenses to the taking of your property. 
All defenses and objections not so presented are waived. And in case of 
your failure so to answer the complaint, judgment of condemnation of 
that part of the property described in Exhibit "A", attached hereto and 


made a part hereof, in which you have or claim an interest, will be ren- 
dered. i 

But without answering, you may serve on the plaintiff's attorneys 
a notice of appearance designating the property in which you claim to be 
interested. Thereafter you will receive notice of all proceedings affect- 


ing it. At the trial of the issue of just compensation, whether or not you 
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have previously appeared or answered, you may present evidence as to 

the amount of the compensation to be paid for your property, and you 

may share in the distribution of the award. At such trial you may also 

present evidence as to the amount of assessments to be made against 

any of your property which may be specially benefited by the said alley. 
* * * 


JUDGE'S CHARGE TO THE JURY 


THE COURT (Keech, J.): Now, gentlemen, we have reached 


the point in this case when it becomes the duty of the Court to instruct 
you as to the law of the case, namely, the rules and principles of the 
case which will guide you in the determination of the matter before you. 

I state to you that these instructions are written and they will 
be given to you and you may take them with you. 

Before beginning their deliberations the jury should acquaint 
themselves with these written instructions, given them by the Court, 
which constitute one comprehensive whole and should be so read and 
considered by them. In other words, the instructions are to be applied 
as a whole to the facts of the case, and the jury should consider all the 
instructions together as they relate to the facts. 

Gentlemen of the Jury, your duties are first to ascertain the 
damage which will be suffered by the owner of the land condemned by 


these proceedings. You are instructed that the land to be condemned 
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is to be appraised at the fair market value, with reference to the most 


advantageous use or uses to which it can be put. By fair market value 


| 


is meant what the property would sell for in cash or in terms lequiva- 
lent to cash, when offered for sale by one who is willing but is not 


obliged to sell to one who desires but is not obliged to buy. | 
| 


168 After ascertaining the amount of damages to be awarded to the 
owner of parcels to be condemned, you may proceed to assess against 
any and all parcels of land in the District of Columbia which you find 


from the evidence will be benefited by the acquisition here contemplated, 


to the extent of the benefits received by each lot or parcel therefrom. 

In determining the amount to be assessed against any lot or 
parcel of land, you shall take carefully into consideration the respective 
situations and topographical conditions thereof and the special benefits 


and advantages it will receive... 
| 
In assessing benefits you shall take into consideration the bene- 


fits and advantages such properties may severally receive f rom the ex- 
| 
tension of the alley contemplated by these proceedings, and by the ex- 


tension so contemplated, you are to understand the establishment, lay- 


ing out and completion of the alley for all the ordinary purposes of a 


public thoroughfare. ! 


169 By the benefits, as used throughout tneve iustruction.s, is 


meant the extent of the increase in market value accruing as a result 





| 
| 
| 
| 
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of these proceedings. In other words, you should consider the alley as 
extended and then say what the land subject to assessment for benefits 
ought to be assessed by reason of the increased market value, if any, 
then resulting from the extension. 

You are instructed that you must not assess benefits arbitrarily, 
but only where you find that an enhancement in market value, as hereto- 
fore explained, will result. 

In determining the amount of damages to be awarded, or benefits 
to be assessed, against any parcel of land because of the proposed ex- 
tension of the alley, you are not to allow the question whether the bene- 
fits you so assess shall equal the damages you shall award to influence 
or control your action to any extent whatever. You must pay no attention 
to damages in estimating benefits, no attention to benefits in estimating 
damages. 

Having determined the amount of damages and thereafter deter- 
mined the amount of benefits, if the total of the benefits which you find to 
be assessed shall be in excess of the total damages, plus the costs and 
expenses of this proceeding, you will then propertionately scale down 
the benefits actually found so that the benefits will only equal the damages, 
plus the costs and expenses of this proceeding. 


170 You are instructed that the burden of proof rests with the property 


owner, to establish by a preponderance of the evidence, the damages and 
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resulting damages, if any, and that a similar burden of proof rests upon 
| 


the plaintiff with respect to the nature and extent of the benefits claimed, 
if any. By the burden of proof is meant the greater weight of evidence. 
This case is not to be decided by the greater number of qliseunes, but by 
the greater weight of the evidence, and whatever is the greater weight of 
evidence is the preponderance of the evidence. ! 
The jury are the sole judges of the credibility of the witnesses 


and the weight to be given to their testimony. In weighing the evidence 





of witnesses, you have the right to consider their intelligence, their 
appearance upon the witness stand, their apparent candor and fairness 

in giving their testimony, or the want of such candor and fairness, their 
interest, if any, in the result of this proceeding, the probability or im- 
probability of their testimony, their knowledge or want of knebieien, the 
nature, character and extent of their experience, if any, and from these 
and all other facts and circumstances in evidence, you will determine 

the weight you will give to the testimony of such of the witnesses who have 


appeared here. | 

171 The jury shall not consider for any purpose the assessment for 
taxation upon any property, nor shall they acquire information regarding 
same, or permit themselves to become informed thereof in any way 


whatever. 


You shali take into consideration the opinions of the witnesses 
| 
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who have testified as to damages and benefits, and give to such opinions 
the weight to which 'you think them fairly entitled, but you are not re- 
stricted to a mere consideration of the evidence adduced by the parties. 
You may exercise your own powers of judgment and observation as well 
in arriving at your appraisement and verdict. You must, however, con- 
fine your deliberations to the evidence that has been offered, and to 
your own judgment, based on your views and inspection of the property. 

You shall make up your costs by including the following items: 

Expert witnesses produced by the District of Columbia, as fol- 
lows: 

Robert W. Savage Dollars $225 

J. Albert Weinberg Dollars $225 
cost of the stenographic record of these proceedings; cost of publication 
in these proceedings in such sum as is certified by the Clerk; and Ten 
Dollars per day for each member of the jury for each day the jury shall 
have already engaged in this cause, or shall hereafter actually devote 
in deliserations in this cause, in meeting assembled and with every 
juror present. 
172 The jury may consult its own convenience as to the time and 
place of meeting for the purpose of deliberations, but should endeavor 
to reach a conclusion and return its verdict as speedily as possible. 


The verdict should be in writing, signed by them or a majority of them, 





A - 25 


and should be returned to the Court on a date to be supplied by you. 
That may be today or it may be some other day. It depends upon what 
your deliberations require. ! 

The jury, during the course of its deliberations, may at its own 
convenience and without application to either Court or counsel, make 
such further views of the properties involved as it may deem heces- 
sary, provided the whole jury is present. ! 

As I previously said to you, this will be given to you to take 
with you for such use as you may deem necessary. : 

There has been prepared what is known as a verdict of the jury. 
It is self-explanatory. There has been filed in the actual advertising 
cost, the stenographic cost, and you have already been advisdd as to the 
expert witnesses. : 

The only figure left, insofar as administrative costs are con- 
cerned, is that of your jurors’ charge, and you will have to compute 
that at the rate per juror, $10.00 a day. 


* * aK 


194 VERDEKT OF JURY : 

We, the jury in the above-entitled cause, hereby find the fol- 
lowing verdict and award of damages for and in respect of the land to 
be condemned and taken for an alley in Parcel 137/41 and Parcel 


137/45, in the northeast section of the District of Columbia, amounting 
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to the sum of Five Hundred DCLLARS ($500. 00) as set forth in Sched- 
ule No. 1, hereto annexed and made a part hereof; 

And we, the jury aforesaid, hereby find the expense of these 
proceedings to amount to the sum of Eight Hundred and Thirty-Eight 
and 16/100 DOLLARS ($838. 16); 

And we, the jury aforesaid, hereby find the amount of benefits 
accruing by reason of the condemnation of land necessary for an alley 
in Parcel 137/41 and Parcel 137/45, in the northeast section of the 
District of Columbia, as aforesaid, to be the sum of One Thousand 
Three Hundred and Thirty-Eight and 16/100 DOLLARS ($1, 338. 16); 

And we, the jury aforesaid, find the lots, pieces or parcels of 
land which will be benefited by the aforesaid condemnation of land nec- 
essary for an alley in Parcel 137/41 and Parcel 137/45, in the north- 
east section of the District of Columbia, are the lots, parts of lots, 
pieces or parcels of land mentioned and described in Schedule No. 2 
hereto annexed as part hereof, and we hereby find that the several lots, 
or parts of lots, pieces or parcels of land mentioned and described in 
said Schedule No. 2, will be benefited to the extent of the respective 
amounts mentioned and set forth in Schedule No. 2, and we hereby 
assess against the said lots, or parts of lots, pieces or parcels of land, 
respectively, as and for benefits aforesaid, the several amounts speci- 


fied and set forth in said Schedule No. 2. 
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195 | WITNESS OUR HANDS AND SEALS, this Fourth day of April, 


| 


1957. | 
/s/ William J. McEvoy : (SEAL) 
/s/ William B. Shope | (SEAL) 
/s/ Francis L. Kiep (SEAL) 
/s/ Andrew J. May, Jr. i (SEAL) 
/s/ Arthur C. Crawford | (SEAL) 
* * ae : 
196 SCHEDULE NO. 1 
DAMAGES 


Amount Awarded 
as Damages 


DESCRIPTIONS CF PARCELS 137/41 and : 
137/45 TO BE ACQUIRED BY CONDEMNATION | 
FOR PUBLIC ALLEY. : 


All of a tract of land numbered as Parcel 137/41 
of the assessment and taxation records of the Dis- 
trict of Columbia, containing 5210. 84 square feet. $250. 00 


All of a tract of land numbered as Parcel 137/45 


of the assessment and taxation records of the Dis- | 
trict of Columbia, containing 4251.0 square feet. $250. 00 


COSTS AND EXPENSES 


Advertising ....... $28. 16 
Stenographer...... 150. 00 ! 
Expert Witnesses . . . . 450.00 ! 


PUPOES gk. 4 ae oe 210. 00 
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TOTAL COSTS AND EXPENSES . . . $838.16 
TOTAL DAMAGES AND COSTS $1, 338. 16 


* K * 


SCHEDULE NO. 2 


BENEFITS 


PARCELS 


oli: 


137/20 


* a 


ORDER RATIFYING AND CONFIRMING VERDICT, IN PART 


On motion of the District of Columbia, plaintiff herein, by its 
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counsel, and it appearing to the Court that the jury empaivled and 
sworn in the above entitled cause, returned its verdict on the 4th day 
of April, 1957, it is by the Court, this 6th day of May, 1957 
ORDERED: That said verdict, awards and assessments be, and 
the same are hereby in all respects finally ratified and confirmed, ex- 
cept as to the benefits assessed against land, no part of which was taken 
in this proceeding, as to which further orders will be prepared. And it 
is further : 
ADJUDGED, ORDERED AND DECREED, That upon the payment 
of the said several awards for the properties as to which said verdict is 
ratified and confirmed by this order, to the parties thereto entitled, or 
into the Registry of the Court, in accordance with the provisions of Sec- 
tion 491n of the Code of Law for the District of Columbia, the several 
pieces or parcels of land shall become and be the property of the Dis- 
trict of Columbia, for the purposes for which this proceeding was in- 
stituted. | 
(signed) R. B. Keech 


UNITED STATES DISTRICT JUDGE 


* * * | 
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TRANSCRIPT OF PROCEEDINGS 


* 


9 PAULINE PICONE 


was Called as a witness by and on behalf of the Plaintiff; and being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. DE NEALE: 

Q Your full name ? A. Pauline Picone. 

* * oe 

Q Mrs. Picone, where are you employed? A. In the office 
of the Secretary of the Board of Commissioners for the District of Co- 
lumbia. 

Q Is that the same office which has the original records of 
condemnation proceedings brought on behalf of the District Government? 
A. Yes, it is. 

10 Q At my request have you brought with you the original 
minutes of the Commissioners in connection with District Court Case 
Number 14-56? A. Yes, Ihave. 

Q And also at my request have you made a comparison with 
the original order of the Commissioners with the mimeograph copy 
which I present to you? A. Yes. 


Q You have indicated so by placing your initials, "P,P." 





on the margin? A. Yes. 

Q Exact copy? A. Yes. 

Q With the original minutes was there a plat of this proper- 
ty involved here? A. Yes. : 

MR. DE NEALE: May I have that? 

THE WITNESS: Yes. ! 

MR. DE NEALE: Your Honor, may I have the original 
order of the Commissioners marked D.C. Exhibit 1 for identif ication 
and the carbon copy marked D.C. Exhibit 1-A? | 

THE COURT: You are offering that? : 

MR, DE NEALE: Iam offering both the original and 
copy in evidence. I ask Your Honor to let her take the original back. 
11 THE COURT: There is no objection to the original 
going back? : 

MR. PEEBLES: No objection. : 

(D.C. Exhibit 1 and 1-A were 
marked for identification and 
received in evidence. ) | 

BY MR. DE NEALE: : 

Q The plat which you showed me, that was also with the 


minutes of the Commissioners? A. Yes, sir. 


MR. DE NEALE: May I have that marked D.C, Exhibit 


Number 2? You have seen this. 
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(D.C. Exhibit Number 2 was 
marked for identification. ) 

* * * 

12 ROY C. HOYLE 
was called as a witness by and on behalf of the Plaintiff, and being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR, DE NEALE: 

Q Will you state your full name, Mr. Hoyle? A. RoyC. 
Hoyle. 

Q Where are youemployed? A. Office of the Surveyor of 
the District of Columbia. 

Q For how long a period of time? A. Thirty years. 

Q Mr. Hoyle, have you brought with you the original trac- 
ing of the plat which is being used in this condemnation case, District 
Court Number 14-56? A. Ihave. 

Q I show you D.C. Exhibit Number 2 and ask you if that is 
a duplication of the original tracing. A. Yes. That is a print of the 
original tracing. 

Q I show you two additional plats and ask you if they are 
aiso duplications of the original. A. Yes. 

MR. DE NEALE: Your Honor, may they be marked 2A 
and 2B? 
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13 THE COURT: Yes. 


They are identical to 2? 
| 


MR. DE NEALE: Yes. 2 is identical with the original. 
(D.C. Exhibit Numbers 2-A and 


2-B were marked for identifica- 


tion. ) 


BY MR. DE NEALE: | 
| 
Q Your duties in the office of the Surveyor are to super- 


vise the plats used in the District of Columbia? A. Yes. 


| 
Q Your duties are to accompany jurors to the site of the 


land to be taken? A. That is correct. 


Q Did you accompany these gentlemen to the site of the 
land to be taken? A. I did. ! 


Q And point out to them the various lines? A. Yes. 
| 
* * * | 
20 MR. DE NEALE: [offer these exhibits, D.C. 2, 2-A, 


2-B and D.C. Exhibit Number 3. | 


THE COURT: There being no objection, they are re- 


| 
| 
| 


(D.C. Exhibits 2, 2-A, 2-B, and 


ceived. 


D.C. Exhibit 3 were received in 


evidence. ) 





29 DAVID MEADE PEEBLES, 
one of the Defendants, being first duly sworn, was examined, and testi- 
fied as follows: 
* oe 
DIRECT TESTIMONY 
THE WITNESS: My full name is David Meade Peebles. 
sd * 

I propose to outline to the jury what I calculate Mrs. 
Peebles and I are entitled to receive as of, or, rather, based on these 
proceedings. Ido not propose to pull any figures out of the air. 


* * * 


THE COURT: 
* * 
Would you, for the benefit of the jurors, and also for the 
Court, deal with one parcel if you can, so we can relate whatever you 
have to that particular parcel? I understand there is certain part of 
your testimony that may relate to both, of course. Let us know when 


you are dealing with a particular parcel if you can. 


THE WITNESS: Parcel Number 137/45, shown in green, 


that is the parcel more nearly to the bottom. 


THE COURT: And it consists of an area-- 
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| 
THE WITNESS: 4,251 square feet of land. This land is 
zoned industrially. I have checked that with the Zoning Commission. 
I calculate that we should receive-- | 
31 MR, DE NEALE: IE Your Honor please, I object to that 
statement, he calculates. : 
THE COURT: He is fixing what he deems to be the value. 
THE WITNESS: I deem that the value of this particular 
parcel to be $4, 851.00. ! 
* * . 


| 
THE WITNESS: That is correct. The other parcel im- 


mediately to the north I have calculated in two separate pieces rather 


than in one piece. | 
32 THE COURT: You are referring to that which is known as 
137/41? | 
THE WITNESS: Yes, sir. I have calculated two separate 
pieces in place of one separate piece. I will not add it together. 
I come up with.an answer of $5, 050 for the value of that 

parcel. | 

* * . 
35 MR. PEEBLES: In one of the technical books 1 find a 
statement: "Value used by the Federal Housing Administration refers 


| 
to a price that a purchaser is warranted in paying for a property rather 


than a price for which a property may be sold." 
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Now, my position is that I had a prospective purchaser, 
Smith, and now if the property is condemned I don't have a prospective 
purchaser. 

THE COURT: Now you have gone way off from what we 
came here. This matter you referred to in connection with Buffalo, you 
state that they have some rule up in the City of Buffalo that if an alley 
goes, automatically there is assessed ten per cent benefit against the 
adjoining property. 

MR. PEEBLES: It raises the value of the land. 

THE COURT: You mean the government is going to pay 
you for the value of the land and add ten per cent? 

MR. PEEBLES: The government should pay me for what 
I could have gotten from the property, or should have gotten for the 
property from Mr. Smith. 

36 THE COURT: That is not the measure. 

MR. PEEBLES: What is the measure? 

THE COURT: It is the present fair value as of the time 
of taking by a person who is ready, willing and able to buy it, and from 
the person who is not forced or required to sell. That is the whole 
thing. Anything you have which relates to that. 


a * x 


MR, PEEBLES: "Tf the alley is in the rear, add half of 


the width of the alley to the rear af the lot." 
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THE COURT: Your premise is false. Here what they are 
doing, as far as your property is concerned, is seeking to take the whole 
of it. You are entitled to the value of that as measured by the standard 
which we have just recited, which you subscribe to. | 


* * 2K 


39 MR. PEEBLES: Then I want to show why this land taken 


for the alley is worth money. : 
THE COURT: I can't get anywhere with you because I 
think you have a false premise. Here you have two parcels which the 
Government is going to take and you are entitled to the value tor the 
highest use of that type of land which it might bring by a person who is 
ready, willing and able to buy it--not required to buy it, but not forced 
to sell it. Anything you give me which shows that you are certainly right 
in it. : 
MR. PEEBLES: You are not assuming there _— be a 
limited market? Mr. Smith in my opinion is a person who might be some 
day be a willing buyer if I kept it. 


* 


I 
| 
| 
| 
' 
1 


THE COURT: 


* * | 


The rule is that the highest value use that can be made of 


the property bought by a person who is ready, willing and able to buy, but 
| 
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not required to buy, sold by a person who is not required to sell. Any- 
thing which relates to that is certainly competent and pertinent evidence 
for you to consider. 


41 The witness having stated to the Court at the bench the 


premise for his two stated values, which are a false premise, I instruct 


you to ignore it. That is on the record and you are protected on that, too. 
* * ak 
42 THE WITNESS: Originally my wife and I owned about five 
acres of ground to the west including--no--to the east, and including the 
green area shown on these condemnation plats. 
* * 

We sold property to Jeffress. 

MR, DE NEALE: What parcels? 

THE WITNESS: 137/20. * * * Parcel 137/44. We sold 
that parcel to McIivaine and Boyer in 1948 or 1947. At the same time 
we sold Parcel 137/44, we sold Parcel 137/43. 

43 During these same two years, 1947 and 1948, we sold 
Parcel 137/38. That is right to the north of Parcel 137/44. That isa 
parcel of ten thousand square feet, 137/38. It is right to the east of the 
green area. 

In 1947 and 1948 we also sold Parcel 137/49 to Cushwa 


Brick Company. 





i 
ae 


44 MR. DE NEALE: Iassume they are certified deeds by the 
Recorder of Deeds' office and pertain to this particular property? 
MR, PEEBLES: Yes. Let's call the Hedin Defendants" 


Exhibit Number 2, and the other one, McIlvaine, Defendants' Exhibit 


| 
Number 3. ! 


45 (Defendants Exhibit Number 2 and 
| 
3 were marked for identification) 
THE WITNESS: I am introducing this deed to the Hedin 


property, which is shown on the map as Parcel 137/38, so that the Court 


| 
and the jury can see the type of covenants which were included in the 


Hedin deed. 


‘| 
| 
* * * 


And the other deed by David Meade Peebles and wife to 
James McIlvaine, et al., is to show the covenants and rights which we 
granted to Mr. McIlvaine and Mr. Boyer at the time we sold Parcels 
137/43 and 137/44. These two deeds, as well as the deed to Jetfress- 


Dyer, covering Parcel 137/20, deed to Cushwa, 137/49, 


* * *— 
46 THE WITNESS: This exhibit will be Defendants’ Exhibit 
Number 4. It covers the sale of Parcel 137/20 to Jeffress-Dyer, or 


rather the deed reads to the wives of Dyer, Jeffress and Hoffman, 
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(Defendants' Exhibit Number 4 


was marked for identification. ) 


* * 


Defendants’ Exhibit 5 covers a sale to Cushwa, to make 


the name short; Parcel 137/38. Iam sorry--137/49. The purpose for 


introducing these deeds is to show how the deeds read when we sold the 
property. 
* * B 
50 THE COURT: If Iam understanding you correctly, you 
say there was imposed upon your property as of that date certain re- 
strictions by way of rights of way? 
THE WITNESS: In ‘47 and ‘48. 
THE COURT: Does it exist today? 
THE WITNESS: Yes. 
THE COURT: And you want to testify as to that? 
THE WITNESS: Yes. The rights which were granted to 
Jeffress Dyer over the green area in 1943, and the rights granted to 
MclIivaine and Hedin and Cushwa were granted in 1947 and 1948. 
* * * 
52 JUROR: I would like to ask the question, if it is permis- 
sible, whether or not he receives any rentals for so-called rights of 


ingress and egress from Cushwa and other owners that he described, for 





| 
! 
the use of this land, sending their trucks or automobiles or persons or 


anything else over it. : 


| 
* * * 


93 THE WITNESS: I have not received any money from Cushwa, 
McIlvaine or Hedin or Jeffress for the use of that alley and I never expected 


to receive any money from these four people. 


JUROR: You never did expect to receive any? | 


THE WITNESS: Not from those four people. 


* x x ! 

| 

54 THE COURT: Are you entitled to any compensation for 
such traversing of your property? Have you any contract or agreement? 


THE WITNESS: I have no contract or agreement. | 
* 4 a * 3 
55 JUROR: The substance of my question--first, the question 
of the property east of the green area--Cushwa, McIlvaine and others-- 
I now understand--I would like to have it confirmed~-you have never ex- 
pected to collect any compensation from them for the use of the property 
owned by you now shown in green? | 
THE WITNESS: That is right. | 
* * * 


61 THE COURT: I assume both sides want those deeds in 


evidence ? 
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MR. DE NEALE: That is correct. 
THE'COURT: They will be received, meaning Exhibits, 
Property Owners' Exhibits 2, 3, 4, and 5, received. 
(Defendants' Exhibits 2, 3, 4 and 
5 were received in evidence. ) 
CROSS EXAMINATION 
BY MR. DE NEALE: 


Q I will ask you this question, Mr. Peebles: 


When you sold Parcel 137/20, 137/44 and 137/43, and 


137/38 and 137/49, in the sales of those very properties to those various 
people, there is incorporated in each one of those deeds a perpetual right 
of way so they can get in and out over this strip of land that is colored on 
the District Government plat as green; isn't that correct? No question 
about that? A. Not in its entirety, no. 

Q That is right. A. Isaid no. 

Q What is wrong with it? A. The deed to McIlvaine--you 
will find McIlvaine has the right of ingress and egress over Parcel 137/41 
only. 

Q What? A. 137/41 only. 

He had no right to go over Parcel 137/45 for anything. 
Q There is no occasion to go over that to get out now? A. 


My friend, if he puts a driveway towards the southerly end there is all 





kind of occasion. | 


| 
Q He would have to enter Mr. Jeffress Dyer's property ? 


A. It would cheaper for him to make a deal with me. : 
! 


Q Answer my question. 
You said he could make a driveway through Parcel 137/45 

if he had the right to do so in order to gain entrance possibly to 137/20. 
That is the Jeffress Dyer property, isn't it? A. Let me explain again. 

Q Answer my question. A. I don't know what you ghia 

Q If you will listen, maybe you can follow. The McIlvaine 
property is 137/44; is that right? A. Correct; and also 137/43. 

Q Now he does not have a right of way at this time to go over 
137/45? A. That is correct. | 

Q But he does have a right to go over 137/41? A. That is 
correct. 
63 Q That is all that he requires to get out to Ingraham Street; 
isn't that correct? A. What he has got is not as good as what he would 
like to have. He can get to Ingraham Street by not going across 137/45. 


The moral is, the more you have, the better off the property is. 


* * * ! 
65 What do you consider the highest and best use of Parcels 
136/45 and 137/41, the land which the government is condemning in this 


case? What is the highest and best use? A. The highest and best use 





is for an alley. 

Q The only agency or instrumentality that you can think of 
that would be interested in the alley would be the District Government of 
the District of Columbia; isn't that right? A. For the highest and best 
use. J want to keep it for a private alley. 

Q For what purpose? A. Ican collect from the Smith people. 

ad * * 

66 You don't suppose for a moment, do you, Mr. Peebles, that Mrs. 


Jeffress or Mrs. Dyer or Mrs. Hoffman or the McIlvaines, or the Hedins, 


or Cushwa, would be interested in buying that property had you not re- 


served a right of way in this alley? A. Certainly not. 

Q You were paid at that time, were you not? A. No, sir. 

Q You were not paid? A. No, sir. 

Q ;You weren't paid for the land? A. I was paid for the land 
but not for the alley. 

* * 
68 ROBERT W. SAVAGE 
was Called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION 
BY MR. DE NEALE: 


Mr. Savage, will you state your fullname? A. Robert 
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| 
G What is your business? A. The sale and appraisal of 
real estate. | 


Q How long have you been engaged in that business?) A. 
Nearly oi years. : 

* * * | 
| 


73 Q Did you examine the title situation of these properties. 
A. Yes. Idid that personally. 
| 

74 I went to the court house, referred to the instrument numbers that 


my files showed and read the deeds of conveyance from Mr. Peebles to 


Cushwa, Hedin, McIlvaine, and Jeffress. 


* * * 


1 
| 
' 
| 
| 
' 
1 
| 
| 
| 


C These four deeds have been introduced in evidence by the 
property owner and no objection on the part of the District Government. 
Would you be able to pick out of there the pertinent language with respect 
to the rights of way without taking too much time? Could you read it for 
the record? A. | 

* * * : 

The first deed that came to my knowledge was the deed 
dated the 13th day of January, 1944, by and between David Meade Peebles, 
et al., Grantors, and Anne E. Jeffress and others. 


* * 


Now, that deed contains this paragraph: 
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"Together with a right of way as a means of 
ingress and egress to Concord Avenue over and across 
the following described land, said right of way being 
described as follows:"-- 
* * x 
76 * * * So then I picked up a deed dated the 13th day of January, 
1947, three years, about, after the other one, a deed by and between 
David Meade Peebles and John D. Hedin, relating to Parcel 137/38. It 
is a small parcel. 
Now in that deed this paragraph is included: 
"Together with a right of way for purposes of 
ingress and egress over a strip of land 25 feet in width 
adjoining the above described property on the West and 
extending Northerly to the center line of Ingraham Street." 
* x * 
77 Then the next deed, dated the Ist day of July 1947, by 
and between David Meade Peebles and James L. MclIlvaine and others-- 
this relates to Parcels 137/44 and 187/48. Now, this is the paragraph 
in this deed relating to the right of way: 
"Together with right of way for all purposes of 


ingress and egress over a strip of land 17 feet in width 


adjoining the above described land on the West and ex- 


= 
~ 





A - 47 


tending Northerly by the same width to the center line : 


of Ingraham Street extended, said right of way being 


bounded on the West by an 8 foot drainage alley dedicated 


and shown on plat recorded in Book 125 at page 37 in 


the Office of the Surveyor for the District of Columbia." 


Now the final deed dated the 19th day of February 1948 
between David Meade Peebles and Victor Cushwa & Sons, Incorporated. 


This says: | 
| 


"Together with a right of way for purposes of 


ingress and egress over the following described land; 


: 
beginning at the Northwest corner of the above described 


land and running South 2° 49' East 146.87 feet; thence | 


South 2° 27' East 329. 55 feet to the Northerly line of 
the land conveyed to Anne E. Jeffress and others by 
deed dated January 13, 1944 and recorded in Liber 7935 
at folio 102 among the Land Records of the District of Co- 
lumbia; thence along the Northerly line af said conveyance, 
South 86° 15' West 25.01 feet; thence North 2° 27' West 
170. 04 feet to the Southwest corner of a drainage alley, 


| 
as dedicated and shown on plat recorded in the Office of 


the Surveyor for said District in Liber 125 at folio 37; 


thence along the South end of said alley, North 86° 19° | 
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East 8 feet to the Southeast corner of said alley; 
thence Northerly along the East line of said alley 


306. 38 feet to the Northeast corner of said alley: 


and thence North 87° 11° East 17 feet to the point 


of beginning. * * *" 

* * * 

79 Q Those are the provisions pertinent to this case, Mr. 
Savage? A. Yes, sir. 

Q Mr. Savage, will you describe the two particular parcels 
of land physically which are being taken? A. Well, Parcel 137/41 isa 
long, narrow parcel approximately 17 by 306. 66 feet; contains 5, 210.84 
square feet; lies roughly from the center line of ngraham southwards 
between Lot 43 in Square 3700; and Parcels 137/49, 137/38, Parcel 
137/45, the other taking, is 25.01 wide by 170.04 deep, contains 
4,251 square feet and is due south of the parcel just described. 

Q Mr. Savage, what would be the highest and best use of 
this land, the parcels you have just described? A. The way I view the 
problem, should Cushwa purchase Parcel 137/41, the situation would 
remain as it is today with Hedin, McIlvaine and Jeffress still having a 
right of way over it and if any of those should purchase, the same condi- 
tion would exist. 

It is, as the deeds have indicated, a clouded property, a burdened 


property as some appraisers may term it, and it has only a nominal value 
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in relation with the uses which have been granted and which obviously 


were essential to make the sales. | 
| 

80 Q Will you give the benefit of your opinion to the Court and 

jury as to what you consider the present fair market value of these two 


parcels which the District is condemning for alley purposes, and go in 


any reasons you see which justify that opinion? 


* * * | 


THE WITNESS: As to the value of this property, confin- 


ing myself to the immediate area, it was my conclusion that the value of 
| 
the industrial zoned land, particularly that with a railroad siding, unen- 


cumbered, unburdened, was two dollars per square foot. 

Now it is a fundamental in appraising thata property bur- 
dened is not worth as much as one that carries a fee simple unrestricted 
title. i 

My problem was to conclude the value of this parcel, as I 
found it, with all of the recitals that are now brought to my attention, and 
it is my conclusion that the value of Parcel 137/41 isa nominal one hun- 
dred dollars; that the value of Parcel [1]37/45 is similarly a i one 
hundred dollars. | 

* * 


CROSS EXAMINATION 


BY MR, PEEBLES: 


* 
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Q Did the rights granted to Jeffress-Dyer over these par- 
cels of ground being condemned have a value to Jeffress-Dyer? A. In 
connection with the purchase of their property, yes. 

Q The rights granted Mr. McIlvaine in 1947 have a value to 
Mr. McIlvaine? A. That is right. 

Q Same answer to the Cushwa property and Hedin property? 
A. Iam sure they wouldn't have bought the properties at any figure if 
they couldn't have gotten into them over the alley and that is why you had 
to give the right of way. 

* * ‘* 

89 Q Is this piece of ground, these two parcels of land being 
condemned for uées of a public alley, from a public alley standpoint 
aren't they just as valuable as a piece of ground not encumbered? A. 
Not in anything I have ever read. 

Q Iam talking about uses for a public alley. A. I said this, 
and I don't think there is any contradiction of it, that it is a fundamental 
in real estate appraising that a property burdened is not worth as much 
as a parcel that is not burdened. 

* * 

98 J. A. WEINBERG, JR. 


was called as a witness by and on behalf of the Plaintiff, and being first 


duly sworn, was examined, and testified as follows: 


* a 
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DIRECT EXAMINATION 
BY MR. DE NEALE: 
Will you state your fullname? A. J.A. Weinberg, Jr. 
Q Mr. Weinberg, what is your business or occupation ? A. 


Iam president of Weinberg and Bush, Inc., real estate firm. 


Q Where is your business located? A. 1726H Street, 


Northwest. | 
| 
Q How long have you been in the real estate business in the 
District of Columbia? A. Since about 1934. 


101 Q Have you specialized in any particular field? A. Ihave 


done quite a bit of appraising for various people. 





* 


For the Federal Government? A. Yes, sir. 

For the District Government? A. Yes, sir. : 

For private property owners? A. Yes, Sr. ! 

And for the Court? A. Yes, sir. 

* * | 

106 Q Mr. Weinberg, as to the subject property which is being 
taken, 137/41 and 137/45, wil! you tell the Court and jury in your own 
words what you found this property to be, what its highest and best use 
is, and what you think it is as to present fair market value based on 
your reasons? A. Iapproach this property firstly as if, because of its 


peculiar shape and length, narrow and very long and more or less locked 
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in--to arrive at what is the value of similar type property of more normal 
or more usual shape and area. 

* * * 
107 Then, in the report on the title and the burdens on that 
property and the rights that had been granted to others in and to it and 
the restrictions that were remaining on it for the fee owner, I saw no 
value at all to amount to anything at all, other than nominal. 

* a * 
108 * * * T see nothing there to earn. It must be kept open for 
ingress and egress. That is why it is nominal value of $125 for Parcel 


137/41 and $100 for 137/45. 


* * x 
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STATEMENT OF QUESTIONS PRESENTED 


In a proceeding for the condemnation of two very long and 
very narrow parcels of land for a public alley, it appeared that 
the owners thereof had conveyed rights-of-way over such land to 
abutting property owners. After viewing the land involved and 
considering the evidence, including the testimony of expert witnesses, 
the jury returned a verdict awarding damages in the amount of $250 
for each of the two parcels and, appellant having filed no objections 
or exceptions, the verdict was ratified and confirmed. 

In the opinion of the appellee, the questions presented are: 

1. Did not the appellant waive any objectims or exceptions 
to the verdict of the jury? 

2. Was not the verdict of the jury and the judgment entered 


thereon in accordance with the law and the evidence? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,019 


DAVID MEADE PEEBLES, Appellant, 
Vv. 


DISTRICT OF COLUMBIA, Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from a judgment in condemnation pro 
ceedings in which land described as parcels numbered 137/41 and 
137/45, owned by David Meade Peebles, appellant herein, and his 
wife, Mary Crockett Peebles, was taken by the District of Columbia, 


appellee herein, for a public alley. ! 
The proceedings were commenced by a complaint pursuant 


to an order of the Commissioners of the District of Columbia 
| 


(App. 13), wherein it was alleged that the purpose for which the 





land was taken was for the widening and extension of a public alley 
and that such widening and eeoetit was in the public interest 
(App. 14-16). 

As provided by statute, 1 notice was served upon persons who 
had, or might claim, some interest in the land taken (App. 17). A 
jury was then duly empanelled for the purpose of determining 
damages and assessing benefits and, on April 4, 1957, after con- 
sideration of the evidence adduced at the trial, reer a verdict 
which included damages in the sum of $250 for parcel 137/41 and 
damages in the sum of $250 for parcel 137/45 (App. 27). 

Appellants filed no objection or exception to the verdict of 
the jury and, on May 6, 1957, the court below made an order rati- 
fying and confirming the verdict, except as to benefits assessed 
against land, no part of which was taken in the proceedings in 28). 

At the trial, after an employee in the Office of the Board of 
Commissioners had identified the minutes of said Board pertaining 
to the condemnation of the land in question and the onder of the | 
Board for condemnation (App. 30), the same were received in 
evidence ipo 31). The witness also identified a plat prepared 


by the Office of the Surveyor of the District of Columbia in con- 


1 section 7-314, D. C. Code, 1951. 
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nection with the condemnation of said parcels 137/41 and 137/45 
and the plat was received in evidence (D. C. Exhibit 2A; App. 32). 
Another witness, an employee of the Office of the Surveyor, 
testified that he accompanied the jury to the site of the land in 
question and pointed out the various. lines identified on the plat with 
respect to abutting property (App. 33). | 
Appellant David Meade Peebles testified in his own behalf that 





he and his wife once owned five acres of ground immediately adjacent 
to and including parcels 137/41 and 137/45. He testified also that 
the areas identified on the plat as parcels 137/20, 137/44, 137/ 43, 
137/38 and 137/149 were sold and conveyed by himself and his wife 
and that, together with the several conveyances, rights—of- Ly over | 
parcels 137/41 and 137/45 were granted to the purchasers. : 
appellant testified further that, in his opinion, parcel 137/41 





valued at $5, 050 and that parcel 137/45 was valued at $4,851 
35). : 
Appellee thereupon called Robert W. Savage who testified as 


| 
an expert witness that he had personal knowledge of the site of the 


condemnation and that: 
" * ** Parcel 137/41 is a long, narrow parcel 
approximately 17 by 306. 66 feet; contains 6, 210. 84 


square feet; lies roughly from the center line of ! 


atthe 





Ingraham southwards between Lot 43 in Square 

3700; and parcels 137/49, 137/38, parcel 137/45, 

the other taking, is 25.01 wide by 170.04 deep, 

contains 4,251 square feet and is due south of the 

parcel just described."* (App. 48) 
The witness then testified that he examined the land records per- 
taining to parcels 137/41 and 137/45, and that such records dis- 
closed the existence of four deeds executed by appellants 
(Defendants' Exhibits 2,3,4, 5), conveying the land identified on the 
plat (D. C. Exhibit 2-A; App. 39-40) as parcels 137/20, 137/44, 
137/43, 137/38 and 137/149, together with rights-of-way of in- 
gress and egress over parcels 137/41 and 137/45 (App. 39-41). 
Each of such rights-of-way, the witness testified, were conveyed 
in perpetuity with the exception of the right-of-way conveyed to 
Anne E. Jeffress, et al., with parcel 137/20 (Defendants' Exhibit 4). 


The witness testified further that in view of the rights-of- 


way over parcels 137/41 and 137/45, it was his opinion that the 
value of such parcels of land was only $100 each (App. 49). 

J. A. Wineberg, Jr., another expert witmess for the appellee, 
testified substantially to the same effect and concluded that, in his 
opinion, the value of parcel 137/41 was $125 and that the value of 
parcel 137/45 was $100 (App. 52). 
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After rebuttal testimony by appellant David Meade Peebles, 
the testimony was concluded. The jury was then instructed (App. 20) 
and, after consideration of the evidence, returned a verdict award- 
ing damages in the amount of $250 for parcel 137/41 and $250 for 
parcel 137/45 (App. 25), and such verdict was thereafter ratitied 
and confirmed (App. 28). 2 
STATUTES INVOLVED 


District of Columbia Code Provisions: | 
Section 7-301 (Mar. 3, 1901, 31 Stat. 1429, ch. 854, § 1608; 
Feb. 23, 1905, 33 Stat. 733, ch. 734, § 1608. ) 


"The Commissioners of the District of Columbia : 
are authorized to open, extend, widen, or straighten | 
alleys and minor streets in the District of Columbia | 
under the following conditions, namely: * * * second, 
when the commissioners deem that the public interests 
require such opening, extension, widening, or 3 
straightening; * * *. 


Section 7-313 (Mar. 3, 1901, ch. 854, § 1608e, as added 
Feb. 23, 1305, 33 Stat. 734, ch. 734. ) ! 
| 

“Whenever it becomes necessary to open, widen, | 
extend, or straighten alleys or minor streets by con- | 
demnation the said:‘commissioners shall institute | 
condemnation proceedings in the District Court of | 
the United States for the District of Columbia, sitting | 
as a District Court, by a petition in rem particularly | 
describing the land to be taken, * * * to be opened, ! 
widened, extended, or straightened, the number of _ 
square feet to be taken from each lot or part of lot 
in square or block, showing the existing alleys or | 
minor street in said square or block, and such other | 
information as may be necessary for the purposes | 
of such condemnation, * * * 





Section 7-314 (Mar. 3, 1901, ch. 854, § 1608f, as added 
Feb. 23, 1905, 33 Stat. 734, ch. 734.) 


"The said court shall cause public notice of not 
less than ten days to be given of the filing of said 
proceedings, by advertisement in such manner as 
the court shall prescribe, which notice shall warn 
all persons having any interest in-the proceedings 
to attend court at a day to be named in said notice 
and to continue in attendance until the court shall 
have made its final order ratifying and confirming 
the award of damages and assessment of benefits 
of the jury; * * *, 


Section 7-315 (Mar. 3, 1901, ch. 854, § 1608g, as added 
Feb. 23, 1905, 33 Stat. 735, ch. 734.) 


“After the return of the marshal and the filing 
of proof of publication of the notice provided for in 
section 7-314, said court shall cause a jury of five 
judicious, disinterested persons, not related to any 
person interested in the proceedings and not in the 
service or employment of the District of Columbia 
or of the United States, to be summoned * * * and 
after said jury shall have been organized and shall 
have viewed the premises, said jury shall proceed 
to hear and receive such evidence as may be offered 
or submitted on behalf of the District of Columbia 
and by any person or persons having any interest in 
the proceedings for the opening, extension, widen- 
ing, or straightening of said alley or minor street; 
but all such hearings shall be in the presence of the 
court and under its supervision and direction. When 
the hearing is concluded the jury, or a majority of 
them, shall return to said court, in writing, its 
verdict of the amount found to be due and payable 
as damages sustained by reason of the said opening, 
extension, widening, or straightening * * *, 


Section 7-317 (Mar. 3, 1901, ch. 854, § 1608i, as added 
Feb. 23, 1905, 33 Stat. 735, ch. 734) 


"The court shall have power to hear and deter- 
mine any objections which may be filed to said ver- 


ai 





dict or award, and to set aside and vacate the same, 
in whole or in part, when satisfied that it is unjust 

or unreasonable, * * * Provided, That the exceptions | 
or objections to the verdict and award shall be filed 
within thirty days after the return of such verdict 
and award: * * *. 


SUMMARY OF THE ARGUMENT 


Appellant, having failed to file any objection or exception 


to the verdict of the condemnation jury within the period prescribed 
by law, should not be heard, on appeal, to complain of the amount 
of damages awarded. i 

In any event, appellant , having burdened the land involved 
by conveying rights-of-way thereover in perpetuity, retained only 
an interest of nominal value. Under the circumstances, the ver- 
dict of the jury, based, as it was, upon their view of the property 
and the testimony of expert witnesses, should not be disturbed 
since the amount of damages awarded was based upon substantial 
evidence and was greatly in excess of the valuation placed upon 


the land by expert witnesses. | 





ARGUMENT 
I 
Appellant waived the objections or ex- 
ceptions to the verdict of the jury which 
they now make. 

Appellant's principal contention is that the verdict of the jury 
which was returned on April 4, 1957, was grossly inadequate and, 
therefore, unjust. Nowhere in the record, however, does it appear 
that the appellant filed any objections or exceptions to the verdict 
and on May 6, 1957 it was ratified and confirmed (App. 28, 29). 

In this connection, it is provided in Section 7-317, D. C. 
Code, 1951 that: 

“The court shall have power to hear and 
determine any objections which may be filed to 
said verdict or award, and to set aside and 


vacate the same, in whole or in part, when 
satisfied that it is unjust or unreasonable * * * 


Provided, That the exceptions or objections to 
the verdict and award shall be filed within thirty 


days after the return of such verdict or award 
Shannon & Luchs Const. Co. et al. v. Reichelderfer, et al., 
61 App. D. C. 36, 57 F. 2d 402, is a case almost directly in point. 
There the Commissioners of the District of Columbia, pursuant 
to the provisions of § 7-202, D. C. Code, 1951, commenced an 
action to condemn land for a public street. After proceedings 


similar to those in the instant case, the jury, on January 17, 1930, 


-§. 





returned its verdict fixing damages and assessing benefits. 


Section 7-209, D.C. Code, 1951, provides, in such cases, for 


the hearing and determination of objections and exceptions tothe 
| 


verdict of the jury, and that any such objections or exceptions 
shall be filed within twenty days after the return of the verdict 

to the court. The owners of the land condemned did not file any 
objectims or exceptions within twenty days after the verdict, but 
did file such objections during the time fixed by the court in the 
notice of publication citing persons whose land was assessed for 
benefits. This Court, in holding that such objections, filed | 
seventy days after the verdict, came too late, said that the statute 
limiting the time within which objections to the verdict could be 


filed is applicable and conclusive. It was then said, at page 38: 
"The effect of the statute in condemnation _ 
proceedings is twofold. In the first place, 
notice is served upon the property owners 
whose lands are to be condemned. On this 
issue, trial is had, and, if the jury in the as- 
sessment of benefits assesses lands owned by 
others than those who have been brought into 
court in the first instance, the court is then 
required ‘to give public notice of the lands or 
parcels of land assessed for benefits, no part 
of which was taken by the condemnation pro- 
ceedings, by advertisement once in each of | 
three daily newspapers published in the District | 
showing the amount assessed against each such. 
piece or parcel of land and stating the time within 
which interested parties may file with the court | 
any objections or exceptions they may have to 
the verdict. ' 





"Congress manifestly intended that the 

condemnation proceedings should be concluded 

before the second stage of the proceedings should 

be instituted. The appellants here came within 

the first stage of the proceeding, and they cannot 

bring themselves within the limitations of the 

second." 

The case of Walker, et al. v. Hazen, et al., 67 App. D. C. 
188, 90 F. 2d 502, cert. den. 302 U. S. 723, was to the same 
effect. That was an appeal from an order ratifying and confirm- 
ing the verdict of a jury awarding damages for land taken in a con- 
demnation proceeding in connection with the elimination of a grade 
crossing. it appeared that the jury returned its verdict on 
February 10, 1936, and that objections and exceptions were filed 
twenty-one days thereafter, although § 16-607, D. C. Code, 1951, 
which was held to be controlling, required that such objections and 
exceptions be filed within twenty days after the verdict. 
Notwithstanding the fact that appellants were only one day 
late in filing their objections, this Court held that: 
"This requirement is mandatory and was 

intended by Congress to require a party ina 

condemnation proceeding to bring his ob- 

jections and exceptions to the attention of the 

court within twenty days, the time limit pre- 

scribed, or else be taken to have waived them." 


See and compare Hannan, et al. v. United States, 76 U. S. App. 


D. C. 118, 131 F. 2d 441, where this Court recognized the 


doctrine of Walker, et al. v. Hazen, et al., supra, as controlling 
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in condemnation proceedings instituted by the District of Columbia, 
but held the doctrine to be inapplicable to such proceedings in- 
stituted by the United States. | 

The instant case is even stronger than either Shannon ana 
Luchs or Walker, because appellant has made no showing that he 
ever filed any objections or exceptions to the verdict of the jury. 


Under the circumstances, appellant should be regarded as haying 


waived any Eight he had to object to the amount of damages awarded. 
| 


I 
There was substantial evidence to support 
the verdict and the judgment rarer 
thereon, - 
In support of his contention that the verdict of the jury was 
grossly inadequate and therefore unjust, appellant says that, in 
his opinion, the value of one of the parcels condemned was | 


$4,851 and that the value of the other parcel was $5, 050. Appellant 





concedes, however, that the two parcels of land were burdened with 
rights-of-way in perpetuity and that there existed no obligation on 
the part of the abutting land owners, to whom such rights-of-way 
had been conveyed, to ever pay him compensation for traversing 
such parcels of land (App. 41). Appellant says that there is a 
possibility that some day the owners of parcels 124/140 and 124/141 


| 
| 





would desire to purchase or obtain rights-of-way over the land 
which is the subject of condemnation. The fact is, however, as 
clearly appears from the record (D.C. Exhibit 2-A), that the 
owners of parcels 124/140 and 124/141 already have an outlet to 
First Place, N. E., and to a 16-foot public alley abutting their 
property on the north. Under the circumstances, the bare possi- 
bility or even probability that, at some time in the future, the 
owners of parcels 124/140 and 124/141 would desire to acquire by 
purchase from the appellant: rights-of-way over parcels 137/41 and 
137/45 establishes nothing other than a purely speculative basis for 
the determinatim of damages. 

It is settled law that the burden of proving value in condem- 
nation proceedings is upon the person whose land is condemned and 
not upon the government, and that such value must be determined 
as of the time the land is taken. See Ralph, et al. v. Hazen, et al., 
68 App. D.C. 55, 93 F.2d 68. 

In Willis v. United States, 69 App. D.C. 129, 99 F.2d 362, 


365, it was contended, as here, that the verdict of the condemna- 


tion jury was inadequate and unjust. This Court said: 


"The question remaining for decision is 
whether or not the lower court erred in not 
setting aside the verdict of the jury for the 
reason that it was ‘inadequate or otherwise 
unreasonable or unjust’. Each party intro- 
duced two expert witnesses. * * * This evi- 
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dence went to the jury not only without objec- 
tion of appellant's counsel, but at his instance. 
The verdict of the jury was slightly in excess 
of the valuation placed upon this property by 
this witness. Since it was the province of the 
jury to weigh the evidence after seeing and 
hearing all the witnesses and viewing the prem- 
ises, we are not in position to Say that the lower 
court erred in failing to grant the new trial or 
in entering the judgment in conformity with the 
verdict. 2 ©". 


verdict. 





In construing the act of June 6, 1900, supra, 
the Supreme Court, in Columbia Heights Realty 
Co. v. Rudolph, 217 U.S. 547, 560, 30 S.Ct. 581, 
586, 54 L. Ed. 877, 19 Ann. Cas. 854, said: 'The 
power of the court to review the award by such a 
jury must, in the very nature of the matter be 


limited to plain errors Ww, misconduct, or 7 
grave error of fact cae — a or 
corruption. e jury saw and he e witnesses; | 
the court did not. The jury went upon and viewed | 
the premises; the court did not. The duty to re-_ 
view did not involve mere error in judgment as 
to the extent of enhancement in value, for the 

. judgment of the jury manifestly rested upon much 

~ which could not be brought before the court. The 

jury was expected to exercise its own judgment, 
derived from personal knowledge from a view of 
the premises, as well as from the opinion evi- 


dence which ht be brought before them. ™ : 
mphasis Supp ! 


See also Murray v. United States, 76 U.S. App. D.C. 179, 130! F. 





In Boston Chamber of Commerce v. City of Bester 217 


U.S. 189, 195, certain land which was burdened by servitudes was 


condemned for a public highway. The question presented was whether 





the land condemned was required to be valued as an unencumbered 
whole, even though it was thus burdened. The Supreme Court said: 


"It is true that the mere mode of occupation 
does not necessarily limit the right of an owner's 
recovery. Boom Co. v. Patterson, 98 U.S. 403, 
408. Louisville & Nashville R.R. Co. v. Barber 
Asphalt Co., 197 U.S. 430, 435. But the Consti- 
tution does not require a disregard of the mode of 
ownership-- of the state of the title. It does not 
require a parcel of land to be valued as an unen- 
cumbered whole when it is not held as an unen-. 
cumbered whole. It merely required thatan — 
owner of property taken should be paid for what 
is takenfrom him, It deals with persons, not 
with tracts of land. And the question is what has 
the owner lost, not what has the taker gained. We 
regard it as entirely plain that the petitioners were 
not entitled as matter of law to have the damages 
estimated as if the land was the sole proper ty of 
one owner, * * *" [Emphasis suppli 


The appellant eontends finally that the trial court committed 
reversible error when it refused to permit the jury to consider 
real estate taxes and assessments in determining the damages to 
be awarded. A short answer to this contention is what this Court 
said in Johnson & Wimsatt, Inc: v. Reichelderfer. et al., 69 App. 


D.C. 151, 50 F.2d 336, 337: 


"It is widely recognized that appraisements 
of property by tax assessors for purposes of 
taxation are not reliable guides of market value, 
and consequently not admissible in condemnation 


proceedings. 


™ The assessment of property for taxation, 
being made for another purpose, and not at the 





instance of either party, and not usually at the 
market value of the property, is not admissible 
as evidence in condemnation proceedings. ' 
Lewis, Eminent Domain, § 668. 


"'This court know judicially and as a part 
of the financial history of the state that land is 
never assessed for purposes of taxation at its. 
real cash market value, though that may be the 
law, but only in comparison with other lands 
around it." Wray v. Ry. Co., 113 Tenn. 544, 
82S. W. 471, 475." 





i 
See also, in this connection, In re United States Commission to 
Appraise Washington Market Co. Property, 54 App. D. C. 128, 
295 F. 950. : 
CONCLUSION ! 
In view of the foregoing, it is respectfully submitted that the 
damages awarded by the jury were neither inadequate nor unjust 


| 
and that, since the record discloses no error affecting the sub- 


stantial rights of the appellant, the judgment of the trial court should 


be affirmed. | 
CHESTER H. GRAY, ! 
Corporation Counsel, D.. C. 5; 


MILTON D. KORMAN, | 

Principal Assistant Corpor ation 
Counsel, D. C., 

HUBERT B. PAIR, 

Assistant Corporation Counsel, 
Ds Bay | 

STANLEY DeNEALE, | 

Assistant Corporation Counsel, 
D..Cs, 
Attorneys for Appellee, 
District Building, 
Washington 4, D. C. 
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REVISED STATEMENT OF QUESTIONS PRESENTED 

In a proceeding for the condemnation of two parcels af land, 
one parcel measuring 266.37 feet by 17.00 feet and the other measuring 
210.05 feet by 25,00 feet, the owners thereof had conveyed rights-of-way 
over said land to abutting owners to the East of said parcels but no. such 
rights had been granted to owners of land to the West of said parcels 

At the time these parcels containing 9, 461.84 were taken for 
a "Public Alley" the property was being used as a "Private Alley" by 
properties to the East of the said parcels. : 

The appellant raised many objections at the time the eee was 
tried . The jury returned a verdict awarding damages in the silent of 


$500.00 for the two parcels. On June 4, 1957 appellant filed a formal 





Notice of Appeal. 
Brief for Appellant stated questions presented were:- 
The first question presented is whether $500.00 is "Just Compen- 


sation" for the two parcels of Land taken by the District of Columbia. 





The second question presented. is whether any part of the Real 
Estate Taxes for the Fiscal Years 1957 and 1958 should be deducted from 


the award made by the Jury. ! 


Brief for Appellee stated questions presented were:- 


1. Did the appellant waive any objections or exceptions to the 
verdict of the jury ? : 
2. Was not the verdict of the jury and judgment entered 


thereon in accordance with the law and the evidence ? 
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IN THE 


UMITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 14,019 


EE 
David Meade Peebles v. District of Columbia 


! 
Appeal from the United States District Court for the 


District of Columbia. ! 


REPLY BRIEF FOR APPELLANT 





SUMMARY OF THE ARGUMENT 


Appellant should be heard, on appeal, for appellant filed a 
| 


formal Notice of Appeal on June 4th, 1957. | 
Although the appellant had granted certain rights ~of-way to 
four property owners who had purchased property to the east of the parcels 


condemned, the appellant still owned the land subject to the said rights -of- 





way and the appellant was therefore entitled to the fair market value of 


the said land subject to the said rights-of-way. 


The verdict of the jury was based on appraisals made by 
witnesses for the appellee, which appraisals were entirely too low and 
the said verdict was further based on the elimination of certain testimony 
over the objection of the appellant and under the circumstances the said 


verdict and judgment should be set aside. 
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-ARGUMENT : 
Appellant Denies That He Has Waived Objections An d 


Exceptions Openly Expressed in Court or Sbieetinns 
to The Verdict of The Jury. | 


It is the opinion of the appellant that it is not the duty of 
Congress to tell the United States District Court for the District of 
Columbia or the United States Court of Appeals For the District of 
Columbia how to run the Courts. 


Sixty days is generally considered to be the time limit to 





file an appeal from the United States District Court for the District of 
Columbia. It is the opinion of the appellant that Congress does not have 
the right to require the appellant to file objections with the United States 
District Court for the District of Columbia and that the appellant had the 
right to omit such a formal appeal to the United States District Court for 
the District of Columbia and instead file an appeal with the United States 


Court of Appeals For the District of Columbia Circuit. i 


| 
In this case land was taken from the appellant and it should 


make no difference for what purpose the land was taken as to the rules to 
be applied within the meaning of Article Five of the Constitution of the 
United States. : 

Since the appellant has raised the above questions - appellant 
respectively hopes that this Honorable Court will so answer these questions 
that a ruling may be requested by either party in this case from the 


Supreme Court of the United States. 
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; 
Appellant Denies That There Was Substantial Evidence to 
Support The Verdict and Judgment Entered Thereon. 


The two "Expert Witnesses" simply said that the properties 
taken had a "Nominal Value" or a "Nuisance Value" and the Witness Savage 
came up with a total value of $200. 00 for the two parcels and the Witness 
Weinberg came up with a total value of $225.00 for the two parcels. 

Neither witness made any attemp to actually aueutats the value 
of these two parcels of land to the Smith Property in — with appraising 


manuals such as Mc Michael's Appraising Manuel. 


The appellee refers to the case of the Boston Chamber of 


Commerce v. City of Boston, 217 U.S. 189, 195. 





In this case it appears as if 2,955 sq. ft. of land was taken for 


use as a public street. It seems as if this land had been used by the public 

for many years although the land had not been dedicated or previously taken 

for a public street. As far as the appellant can see the Boston Chamber of 
Commerce had granted all of the nearby property the right to use the triangular 
area condemned. “° This case is not similar to the case now ees consid- 
eration because the appellant in this case never granted the adenine owners 
the West of the parcels taken any rights to use these parcels of end for any 


purpose. The appellant in this case definitely had something left to sell, 





whereas the Boston Chamber of Commerce apparently had little or nothing 
left which had not already been disposed of. | 
Even on the above basis the Boston Chamber of Commerce was 


given $5, 000. 00 for its 2,955 sq. ft of land which is ten times the amount 





awarded the applelant by the United States District Court. 











= = 


The appellee refers to , Boom Co. v Patterson, 98 U. S. 403. 


On Page 408 the following statement is to be found:- 
| 


"The inquiry in such cases must be what the property is worth 
in the market, viewed not merely with reference to the uses to which it isat- 
the time applied, but with reference to the uses to which it is plainly adapted; 


that is to say, what is it worth from its availability for valuable uses. Prop- 
erty is not to be deemed worthless becausethe ownerallows it to ga to waste, 


or to be regarded as valueless because he is unable to put it to any use. 


Others may be able to use it, and make it subserve the necessities or con- 
veniences of life. Its capability of being made thus available gives ita 


market value which can be readily estimated. " 


While the appellant was not getting any revenue of any kind from 
the properties taken, the properties located to the West of the parcels taken 
definitely could have used the properties taken and, therefore, the land taken 
had a definite market value as contended by the appellant. 


The appellee also refers to , Wray vKnoxville Ry. Co., 113 
Tenn. 544, 82S. W. 471, 475. (Appellee's Brief Page 15) 





The appellant begs to quote two paragraphs from this case:- 


"This court court knows judicially and as a part of the financial 
history of the state that land is never assessed for purposes of taxation at 
its real cash market value, though that may be the law, but only in com- 


parison with other lands around it. 7 


"Under the rule laid down by the learned trial judgewe think it 
would be practically impossible for the witnesses to keep the matter of 
compensation separate and distinct and unaffected by the question of inci- 
dental benefit and damages both general and special. " 


i 
Appellant contends that even if it is not permissible to show 
real estate assessments that appellant should have been allowed to state 


| 
comparative assessed values -~See Brief for Appellee Page 29) 











ve 


i 
In Nichols on Eminent Domain - Volume 4 Page 133 


It is recognized that it occassionally happens that a parcel 
of real estate taken by eminent domain might be of sucha nature that if 
the owner desired to dispose of it he would be inable to sell it at anything 
like its real value. 


" 


- - - since the usual means of ascertaining market value 
are lacking, other means must from the necessity of the case be resorted 
to."" (Emphasis supplied) | 
Appellant refers to Richmond v. Thompson 116-Va. - 178, 
81 SE 105, 


"As they owned the land subject to the right of way, it is difficult 


to see why they are not entitled to its fair market value subject to that ease- 
ment or incumbrance. With us the location of an additional servitude upon 


a highway cannot be imposed without compensation to the owner when the 
fee is in him." (Emphasis supplied) | 

"Tt is well settled" it is said in 15 Cyc 712. that the owner of 
land which is subject to easements vested in adjoining owners is entitled 
to substantial damages, where the fee is sought to be acquired under legis- 
lative or municipal authority. This statement seems to be fully sustained 


by the great weight of authority. Lewis on Eminent Domain 743. 
| 


From the above it will be noted that appellant is entitled to 
"SUSTANTIAL DAMAGES" and not just to "Nominal Damages". | 





In Young V. Harrison 17 Ga. 30 we find the following 


statement: - 





"Where land necessary for an abutment of a bridge was appro- 
priated, the Supreme Court of Georgia held that its value was not to be 
restricted to its agricultural or productive capacities, but that inquiry might 
be made as to all purposes to which it could be applied, having reference to 
existing and prospective wants of the community. Its value as a bridge site 
was, therefore, allowed in the estimate of compensation to be awarded the 

| 


owner, " 
In Cincinnati & Whitewater Canal Co. 18 Ohio St. 169 


"The Supreme Court of Ohio held that the rule of valuation was 


what the interest of the canal company was worth, not for canal purposes or 


for any other particular use, but generally for any and all uses for which it 
might be suitable". ( Emphasis supplied) | 


In this case the owners of an old canal were paid for the property 


based on its value for railroad use and not based on the property being used 


for canal purposes. 


| 
| 
i 
| 
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| 
When Appellant, Peebles, Conveyed Land to Cushwa, 
Hedin, Jeffress and Mclivaine He Retained Certain Rights 


Property Owners' Exhibits 2, 3, 4, and 5 show that while 
certain rights for ingress and egress were granted that the appellant did 


not grant rights for Public Sewer Lines or Public Water Lines. | 


While appellant was paid for the above mentioned properties 
i 
based on a "Private Alley", appellant was not paid for the properties sold 


to Hedin, Jeffress, Cushwa and Mclivaine based on these properties being 


located on a "Public Alley". At the time sales were made to Cushwa, 


Hedin, Jeffress and McLIivaine the appellant could undoubtedly gotten more 


| 
money had a public alley been created before the sales were made. Any 
| 


business person would of course rather be located on "Public Alley" rather 
ona "Private Alley". | 

The appellant was simply unable to make any suitable arrange- 
ments with the owner of the Smith Property (Parcels 124/141 and 124/141) 
so the parcels of land taken by these proceedings was simply kept by the 


appellant having in mind that at some time the owners of 124/ 141 would make 





a reasonable offer to create-a 'Public-Alley" at which time the appellant 
could no doubt have made arrangements with Cushwa, Hedin, Jeffress and 
Mclivaine by which arrangements all of the interested people in the area 


could have secured a "Public Alley" in a fair manner and without undue 





hardship on anyone. Since the District of Columbia condemned the land 
owned by the appellant the above plans of the appellant were simply wrecked. 


The two parcels of land owned by the appellant had a substantial 


H 
value to adjoining property owners for alley purposes and the property to 








lie ois : 
benefit the most was the Smith Property - Parcel 124/140 for the Smith 
Property had absolutely no rights in the two parcels taken from the appellant 
by the District of Columbia. : 

Appellant believes the Court should note that had this alley been 


mS created from land immediately to the west of the two parcels actually taken 


that the cost of this land for an alley of the same size would have been in 





. excess of $18, 000. 00 based on 9461.84 sq. ft. at $2.00 per square foot. 
Appellant believe the Court should also recall from the Brief 
i of Appellant Page 18 that had the property taken from the etpalinns been owned 
by Cushwa, Hedin, Jeffress and McIlvaine that the cost of this same land 
taken from appellant would have been in excess of $18, 000. 00. i 
Appellant believes that the Court should also note that the 
"Expert Appraisers" valued property adjoining the "Private Alley" owned by 
the appellant at from $2.00 to $2.50 per sq. ft. but placed on the land owned 
by the appellant at APPROXIMATELY TWO CENTS a square foot. Now this 
| simply seem fair, just or right, however, the Jury had to reach a verdict 
based on this kind of testimony. | 
a. When an alley is normally created the adjoining property owners 
normally give land on an equal basis and all property owners benefit and 
according to appraisal manuels the abutting property owners atl benefit and 
usually the benefits derive exceed the value of the land given for an alley. 
In this case the Smith Property and parties owning land on the 
westerly side of the appellant's property should have contributed about 


| 
4730.92 sq. ft. of land being half of the 9, 461.84 sq. ft. of land taken. 








. | 
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The Smith property was valued at $2.00 or more by the same 
appraisers who placed a value of APPROXIMATELY TWO CENTS a square 
on appellants property. At $2.00 per square foot the property which should 
have been taken from the west side of appellant's property would have cost 
$9, 461.84 for 4730.92 square feet of land. | 

The actual benefits to the Smith Property - Parcel 124/ 140 
and to Lot 43 in Square 3700 are substantial and certainly not simply small 
as testified to by the "Expert Appraisers" for the District of Columbia. 

Is there any good reason why the people of the West side of 
the land owned by the appellant should not have contributed land ber the 
"Public Alley" or should not be assessed a fair sum for this iadteovernet ? 

The appellant believe that the best use for the land taken in 
this case by the District of Columbia was for a "Public Alley" that is 
assuming the land was not held having in mind a consolidation of two or 
more properties in the area which would have permitted of railroad sidings 
across the parcels of land condemned to serve the Smith Property. While 
the appellant agrees to the above land use, the appellant is ata loss to 


understand how the appraisers for the District of Columbia come up with 





a valuation of APPROXIMATELY TWO CENTS for appellant's property. 

In order to clearly show the Court figures aertvealat by 
Mr. Savage and Mr. Weinberg, appellant has prepared a tabulation which 
will be found on the following page which tabulation also gives the "Benefits" 


| 
1 


as fixed by the Jury. 





wetey we ay 





a Fix 


SCHEDULE OF BENEFITS TO PROPERTIES WITH FRONTAGES 
ON THE PRIVATE ALLEY TAKEN BY THE DISTRICT OF COLUMBIA 


PROPERTIES SAVAGE WEINBERG AVERAGE TWO BENEFITS 
ON ALLEY APPRAISAL APPRAISAL APPRAISALS B yY JURY 


Parcel 137/49 $ 293.74 $ 293.74 $293. 74 $ 194. 03 


Parcel 137/38 $ 239.00 239.00 239. 00 | 160. 58 


Parcel 137/44 





Parcel 137/51 
Parcel 137/20 


Totals. East Side 
$1607.86 





Parcel 124/140 500.00 


Square 3700 40.91 


Totals West Side 
$ 540, 91. $ 363.64 $ 452,27 


Totals Both Sides | 
$2148.77 $1850. 48 $1999. 62 $1338. 16 
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| 


The figures in the above schedule for the Witness Savage are found on 
| 


pages 83 and 84 of the Transcript. Figures given for the Witness Weinberg 


are tobe. found on Pages 110 and 111 of the Transcript. Benefits are found 


| 
on Page A-28 of Appendix for Appellee. | 
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Appellant contends that what he had to sell were Rights of 
| 
Ingress and Egress, Rights to Install Sanitary Sewers, Rights to Install 


Storm Water Sewers,. Rights to Install Other Utilities and of course the 


{ 
Fee in the two parcels of land taken by condemnation. ; 


m! The United States District Court For The District of 
Columbia ruled that all of the "Rights" referred to above were nothing 
more or less than "Benefits" and that the appellant had nothing to do 
with "Benefits". The appellant of course does not agree with the 
decision of the United States District Court and contends that he is 
entitled to be paid for all remaining rights idiot he was ina ee 

to sell to abutting property owners which had not been previously sold 

or otherwise disposed of. Of course the appellant should ave been 
paid a substantial sum for the Fee in the land taken. , 

It seems to the appellant that the District of Columbia must 
admit that the appellant could have gotten at least $2000.00 or more for 
his property if he had elected to create a "Public Alley" by simply 
approaching the various — property owners. This line of reason- 
iy follows from the appraisal figures given by the two appraisers for the 
District of Columbia and tabulated on the page just previous to this one. 


It certainly seems strange to the appellant that Mr. Savage 





states that in his opinion seven abutting property owners to the parcels 
condemned would benefit to the extend of $2148.77 simply by the creation 


of a "Public Alley" from a "Private Alley" which could have been arranged 
’ 











-1ll- | 
by the appellant through -a simpie dedication-plat without-any condemn 
nation proceedings and for Mr. Savage to say that the two parcels of 
land which were necessary to create the $2148.77 in "Benefits" had 
a combined value of just $200.00. _—iIf the two parcels were to benefit 
seven abutting properties without any further improvements to the 
extent of $2148.77 then the appellant certainly feels that the properties 
taken were worth at least $2148.77 based on the statements of Mr. Savage. 
Of course the appellant does not at all agree to the appraisals 
made by either Mr. Savage or Mr. Weinberg as to "Benefits" to Parcel 
124/140 or to Lot 43 in Square 3700. Both Mr. Savage and Mr. Weinberg 
simply ignored the fact that the Smith Property had absolutely im rights 
in the two parcels taken from the appellant and that, the Smith Property 
should have been charged with "Benefits" to the extent perhaps $8, 000. 00. 
or more. | 
The Court of course will note that in the case of the Boston 


chamber of Commerce v. City of Boston that the Boston Chamber of 


Commerce was given a "Nominal" award in the amount of $5000. 00 and not 





just $500. 00 and this case is one referred to by the appellee in this case 
| 
before the Court. : 
The Court will also note that in all cases benefits are not in 
every case decided on the basis of "what has the owner lost, not what the 
taker gained." In this connection reference is made to the several 


| 


cases outlined on Page 5 of this reply brief. | 
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CONCLUSION | 
In view of the foregoing, it is respectfully submitted that 


the damages awarded by the jury were totally inadequate and constituted 
| 


"unjust compensation" and that appellant should be granted $989 1.00 as 


"Just Compen sation" or that the verdict and judgment should be set aside 
and a new trial ordered. ! 


Respectfully submitted, 
| 


David Meade Peebles 
2912 Cortland Place, N. W. 
Washington 8, D. C. 


| 
| 


CERTIFICATE OF SERVICE: I certify that two copies of the foregoing 


Reply Brief have been mailed postage prepaid to Stanley DeNeale, Assistant 


Corporation Counsel, District of Columbia, District Building, Washington, 


D. C. on this 2nd day of January 1958. | 
: i 


David Meade Peebles. 





